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(RonaldBrennan, Caron, of Manchester J.lacopino,Lenehan &
fororally), plaintiff.on brief theCaron andthe.

Chiesa, (RobertStarr, Peters, of ManchesterWadleigh, Dunn &
brief, Murphyon the and Mr.HathawayE. Jr. and ToddMurphy,

orally), for Medical Center.defendant Catholic

(PeterNelson, Kinder, Gordon, PC., of W.& ManchesterMosseau
brief,the and Mr. MosseauElaine M. Michaud onMosseau-and

orally), for defendant.

(CMC)BROCK, defendants, andCatholic Medical CenterC.J. The
(Dr. Curtis), a theCurtis, judgment ofLynn appeal'from.M.D.

J.){Sullivan, on a verdict for thejuryenteredSuperior Court
L. that the trialCheryl Powell. The defendants contendplaintiff,

(1) (1995) notthat 329:31 diderroneously: preemptcourt ruled RSA
(2)warn;to thedutycommon law claim of instructedplaintiff’sthe

(3) requirelaw toduty; expertthat common failedjury regarding
(4)warn; intoduty to and admittedtestimony physician’son the

post-dated underlyingthat the assaultreportsevidence medical
affirm.involved in this action. We

8, 1993, intopatienta was admittedseventy-six-year-oldOn June
(RMU) asufferingunit at afterthe rehabilitation medicine CMC

admission, frothpatienttime of his the sufferedAt thestroke.
status,confusion,memory fluctuating multiplementalproblems,

Curtis,lesions, his side. Dr.partial paralysisskin and on left
RMU, patient’s treating physicianof was themedical director the

priorfor to theProgress periodand him thedaily. reportsexamined
and“lunging pushingshow that the was forwardpatientassault
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away” becoming agitated. reports priorand Other to the assault
state that the was 1:1patient “very requiring supervisionrestless

wheelchair,for safety,” to be into with hisreported banging people
hit,to kickthreatening pushingand nurses and therapistsand/or

aside.
plaintiff,The a phlebotomist employed by HampshireNew Med-

(NHML),ical Laboratories was under contract to draw blood
samples from patients throughout plaintiffCMC. The drew blood

19,from the on 11patient June and 17without incident. On June the
plaintiff aattempted routine blood draw from the patient. The

her,patient causing injuryassaulted to her left arm. The plaintiff
received no warning regarding the violentpatient’s propensities

toprior the assault.
suit,plaintiff broughtThe that bothalleging CMC and Dr. Curtis

breached dutytheir to warn her of the patient’s potentially
assaultive behavior about which the defendants knew or should have
known. The jury plaintiffreturned a verdict for the apportionedand
liability between CMC and Dr. Curtis. Both defendants moved for
judgment notwithstanding the verdict. The trial court denied these
motions, appealand this followed.

I. RSA 329:81

The defendants first argue plaintiff’sthat the dutycommon law to
warn claim preemptedwas by RSA 329:31. The trial court found that
the applystatute did not patientbecause the did not communicate
an intent to harm a reasonably identifiable victim.

interpretation“The of a statute is to be ultimately bydecided this
Walker, 471,court.” Petition 474,138 N.H. 1021,641 A.2d 1024of

(1994). beginWe “by examining the plain language of the statute
using ordinarythe meanings of the words to legislativedetermine
intent.” Id.

RSA 329:31 states:

AI. physician licensed under chapter dutythis has a to
of,warn or to take reasonable precautions to provide

from,protection a client’s violent behavior when the client
has communicated to physiciansuch a serious threat of
physical againstviolence a clearly identified reasonablyor

victims,identifiable victim or or a serious threat of substan-
tial damage to real property.

II. duty mayThe be nodischarged by, and monetary
liability or cause of may against,action arise physiciana
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if reason-physicianthis the makeslicensed under chapter
orthe threat to the victimto communicateable efforts

victims, to the client’spolice departmentnotifies the closest
residence, or obtains civil commitmentor victim’spotential

health system.of to the state mentalthe client

mayand no of actionmonetary liability causeIII. No
or aconfidentiality againstclientconcerning privacyarise

information dis-chapterlicensed this forunderphysician
dutyto a underparties dischargeto third in an effortclosed

II.paragraph

section, include“physician”of shallpurposesFor thisIV
under of apersons theproviding supervisiontreatment

chapter.under thisphysician licensed

the statute dicta-tes when aargueThe that becausedefendants
partyto a third of thefailingbe held liable forphysician may warn

commonpatient, preemptsof his the statutepotentialviolent Jdie
baseNheir^rgumenf onclaim. defendants..dutylaw warn Theto.

(Cal.California, 551 R2d 334UniversityRegentsv. of ofTarasoff
1976), and progeny.its

a psycho-In Court held thatTarasoff, Supremethe California
aprofessionalunder standards thattherapist, having determined

violence,of of had a todanger dutya threat seriouspatient posed
id. atto the identified victim. See 345.protectuse reasonable' care

infrom this case. The factsdistinguishableis TarasoffTarasoff
his intentpsychotherapistwho in his topatientinvolve a confided

id. at patientkill an female See 339. The murderedidentified friend.
friend, psycho-thefamily brought againstthe the victim’s suitand

protectto to the victim. See id. attherapist failing stepsfor take
Thus, an intent harm an identified340. the vocalized topatient

case,victim, In thisbythat 329:31.may governeda situation be RSA
intent an orpatientthe did not communicate an to harm identified

fact,In concedes that at time did theidentifiable victim. CMC no
anyphysical regardinga of violencepatient communicate threat

member; threat,a butmay have hespecific patientThe beenstaff
such, 329:31 nordid that threat. As neither RSAnot communicate

applies.Tarasoff

law ifnot a claim under the common “themayA raiseplaintiff
a cause of action.”statutoryintended to it withlegislature replace

100, 103, 623,A.2d140 N.H. 663Beverages,Wenners v. StateGreat
(1995),. however,statute, patientwhere the hasapplies only625 The

aagainst clearlyof violencephysicalserious threatcommunicated.a
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Therefore,identified or reasonably identifiable victim. the statute
does not explicitly preempt all common law claims for a physician’s
failure to warn. It merely preempts the common law claims

byaddressed its language. statutory languageSee RSA 329:31. The
does not evidence an “intent to replace” the common law claim in

Wenners, 103,this case. See 140 N.H. 663at A.2d at 625.

The defendants contend that our decision in Boston Ice Co. v.
Railroad, 6, (1913),Boston Maine& 77 N.H. 86 A. 356 requires that

we hold that RSA 329:31 implicitly repeals the common Inla.w.
Co.,Boston Ice we thatstated a statute“[w]hen revises the whole

subject of a former is clearly substitute,one and adesigned as the
former law is repealed although no express terms to that areeffect

17, However,used.” Id. at 86 A. at 359. we further explained:

The rule does not strictlyrest upon groundthe of repeal by
implication, but upon the thatprinciple legislaturewhen the
. . . frames a uponnew statute the a.ndsubject-matter,
from the framework of it apparentact- Thatthe theis
legislature complete matter,a scheme for itdesigned this is

legislativea thatdeclaration whatever is inembraced the
new law shall prevail, and is isexcluded dis-whatever
carded.

Id. subjectThe matter embraced RSAby 329:31 is limited to a
physician’s duty to warn of a client’s violent behavior when the

ayserious physicalclient has communicated threat of violence
against a clearly identified or reasonably identifiable victim. 'The

governsstatute only those circumstances. The statute does not
implicitly repeal the common law duty to warn of a potentially’
violent patient who may pose dangera to others.

II. Jury Instructions

The defendants next challenge the trial jurycourt’s instructions
regarding the common law duty to warn claim. “We review jury
instructions in context and will not reverse unless the charge, taken
in its entirety, fails adequatelyto explain the law applicable to the
case so jurythat the could have been misled.” v.Chellman

AB, 73, 79, 148, (1993).Saab-Scania 138 N.H. 637 A.2d 151
(SECOND)onRelying RESTATEMENT (1965),§OF TORTS 315 the

trial court instructed:

Generally there is no duty on the providedefendants to a
warning regarding the conduct of a third person, such as
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harm tohim from causing physicaltopatient], prevent[the
unless,plaintiffthe

the defendantsrelationship exists betweenspecialAOne:
a theimposes duty uponwhichpersonthirdand the
conduct, or;third person’sto control thedefendants

exists between the defendantsrelationshipA specialTwo:
a toplaintiff rightthegiveswhichplaintiffand the

protection.

lawwith the commoncompliancethatargueThe defendants
professional”a' “reasonableundershould be determinedduty

reject thisstandard. Weperson”than a “reasonablestandard rather
pertinent part:inthe trial court statedcharge,In itsargument.

ordinary prudentcare is what theof reasonableThe test
It iscircumstances.under like or similarwould doperson

exercisedor not the defendantsto whetherup youto decide
A failure toall the circumstances.care underreasonable

andnegligencebeof care woulddutythis reasonablefulfill
aif it was a cause or substantialto faultlegalwould amount

in this case.injuriesof thecause

is what reasonabletest of due careIn Hampshire, “[t]heNew
Weldy v.circumstances.”under similarrequirewouldprudence

(1986).1257,325, 330-31, A.2d 1260514128 N.H.Kingston,Town of
onlycase. It isordinary dutyan of careus isThe case before

Specializeda physician.defendants isthat one of thefortuitous
exercisinga fromphysiciando not excuseexperienceandtraining

case, progressIn this theordinary person.ancare ofthe reasonable
to putevents that servedpriornumerouspatientof the detailnotes

amay have beenpatientnotice that theDr. and CMC onCurtis
patient may posethat thiswarninghad fairThe defendantsthreat.
him. Specializedin contact withwho camephlebotomista to athreat

to make that determina-requiredwere notexperienceandtraining
tion.

ordinary prudent persontheasked whetherAdditionally, jurythe
aofexperiencea with thepersonthe street orpersonwas a on

thatnurse, respondedThe trial courtdoctor, phlebotomist.or
would do underordinary prudent personcare is what thereasonable

mayitjurytold the thatThe trial courtcircumstances.similar
doctors,education, of theexperience, trainingandtheconsider

Thus, was able tojuryin this case. thenurses, phlebotomistsand
inin the mannerWe find no errorexperience.andtrainingconsider

person”the issue of the “reasonabletrial court addressedwhich the
in its instruction.standard
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The defendants next contend that the trial court did not
properly jury foreseeability.instruct the as to the definition of The
trial court instructed:

A person responsible consequencesis not for the of their
act injury reasonably[sic] unless the risk of an is foresee-

precise injuriesable. The exact occurrence or the need not
In foreseeability, talkingbe foreseen. terms of we are about

foreseeabilityreasonable of a risk of harm and not some
sort of vision as to whatprophetic might conceivably
happen.

rely §The defendants on N.H. CIVIL JURY INSTRUCTIONS 3D 6.3
(1997), which that tostates be foreseeable “the results of an act

merelymust not be butpossible, probable.” “The ofconcept
inforeseeability applied originatesthis State from Palsgraf v. Long

Co., (1928).”339,Island Railroad 248 N.Y. 162 N.E. 99 Goodwin v.
James, 579, (1991).583, 504,134 N.H. 595 A.2d 507 “Generally,

ifpersons negligentwill not be found could notthey reasonably
foresee that their in injuryconduct would result an to another or if
their conduct was in oflight anticipatedreasonable the risks.”

298, 304,Leasing 208,Manchenton v.Auto 135Corp., N.H. 605 A.2d
(1992).213 We have never held that foreseeability requires findinga

See, Manchenton, 298,probability. e.g., 208;of 135 N.H. 605 A.2d
Goodwin, 579, 504; Merrill, 647,134 N.H. 595 A.2d v.Corso 119 N.H.

(1979). Indeed,406 A.2d 300 the theydefendants concede that could
jurisdictionnot find a thiscase from that “the precise languageuses

of ‘probable result’ when discussing foreseeability.”
The defendants next thatargue the trial court should have

instructed jurythe that the wasplaintiff required proveto that the
patient communicated a threat physicalserious of violence aagainst
clearly identified or reasonably identified victim.

By this argument the defendants toessentially attempt impose
requirementsthe of RSA 329:31 on the commonplaintiff’s dutylaw

above, however,to warn claim. As stated RSA 329:31 is not
applicable to this case. Accordingly, the trial court was in notcorrect
incorporating the elements of RSA 329:31 in its instruction.

Finally, arguesDr. Curtis that the trial court haveshould
juryinstructed the that a in judgmentmistake on partthe of a

physician is not evidence of negligence. Dr. Curtis relies upon
Leighton 460, (1853),v. 27Sargent, N.H. 472-73 in which we stated

professionalthat “a man responsibleis not for of judgment,errors
mistakes,for mere in cases of reasonable doubt and uncertainty.”
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however,statement, thatopeninghisduringDr. Curtis conceded
ordinaryis anThismalpractice.medicaldoes not involvethis case

Therefore, reject argument.thisweto warn case.duty
whole, that the trialwe concludeas ajury instructionsTaking the

that noin a mannerjuryto the suchthe case“fairly presentedcourt
Rawson v.litigants.”of therightslegaldone to theinjustice was

(1984)37, 4194, 100, (quotationA.2dBradshaw, 480125 N.H.
omitted).

TestimonyExpertIII.

necessarytestimony wasexpertthatarguenextdefendantsThe
jurythat theThe countersplaintiffto warn.dutytheregarding

todangeraposedthe patientitself whetherforcould determine
him.into contact withthose who came

matter to be deter-whenever therequiredistestimony“Expert
science, businessprofession,to somedistinctly relatedmined is so

average layman.”of thethe kenbeyondas to beoccupationor
(1995)1116, 1117633, 635, A.2dBurnett, 660139 N.H.v.Lemay

omitted). testimonyexpertthatarguedefendantsThe(quotation
of the patient.propensitiesthe violentnecessary to determinewas

examplesamplein this case presentedfind that the evidenceWe
awhethera to determinelaypersonconduct forthe patient’sof

that thethe evidenceexample,For fromnecessary.warning was
havejurythe couldtherapists,andaside nursespushedpatient

that theordinary personantothat it was foreseeableconcluded
again. Specializedof behaviortypein thisengagepatient might

Woodfor this determination.requiredwas nottrainingmedical Cf.
(1974).576,182, 186-87, 578Co., 317 A.2d114 N.H.v. Serv.Public

sense,commonat trial thatMoreover, Dr. concededCurtis
frequencythedictated whenprotocols,formalprofessionaland not

dangerof a genuinerose to the levelviolent behaviorpatient’sof a
apatient posedwhether thedeterminingthatharm. We concludeof

purviewthenecessary were withinwarninga wasrisk and whether
juror.averageof the

Reports-IV. Medical

reportsof medicalthe admissionchallengeFinally, the defendants
irrelevant, andprejudicial,assault asthe June 19postdatedthat

1993,23, and authoreddated Junereport,hearsay.inadmissible One
Lanes, part:inprovided,Dr.by
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is for focalmale seen75-year-oldThis retired Caucasian
Curtis, M.D.request Lynnat the ofconsultationpsychiatric

ontwo weeks RMU.approximatelyafter

to be related to his strokeThis would seemDISCUSSION:
may be alikely to his The atrial fibrillationage.and most

of withI that his initial trial treatmentfactor. think
of symptomsnot sufficient controlprovidedidDroperidol

a threat to hispotentiallyhis behavior isaggressiveand
beingto of those around him.beingown well or the well

Therefore, Mellaril was tried.

during21 stated that theAdditionally, reporta nurse’s dated June
- shift, ofsuspiciouspatient “extremely23:00 hours the was15:00

stated,A “Afterreportcombative.” second nurse’sstaff [and]
— I decided thatfingernailshis into the nurse’s aide’s armdigging

aroundpeoplethe would be redressed later when more werewound
to control his behavior.” The trial court ruled theseassist that[and]

and not The trialreports unfairly prejudicial.medical were relevant
however,noted, that toreportscourt the medical were irrelevant

physician’s duty they postdatedthe to warn because the assault.
401,HampshireUnder New Rule of the trial court hasEvidence

to has “any tendencydiscretion determine whether evidence to
make the of fact is of toany consequenceexistence that the
determination of the action more or than itprobable probableless

401; Dewitt,would be without the evidence.” N.H. R. Ev. see State v.
24, 26-27, (1998).570,143 N.H. 719 A.2d 572 will not reverse a“We

on ofruling admissibilitytrial court’s the evidence absent an abuse
discretion,of discretion. To show an ofabuse the mustdefendants]

demonstrate that court’s orruling clearlythe was untenable
to ofprejudice Simpsonunreasonable the case.” v. Wal-Mart[their]

(1999)Stores, 571, 575, 625,144 N.H. 744 A.2d 629 and(quotation
omitted).citation We note that is no . . . thatrequirement“[t]here

onlyevidence be relevant to all counts before the lawjury;the
397,requires that it be relevant to State v. 138 N.H.Staymen,one.”

(1994).402, 771,640 A.2d 774
First, the defendants that reportscontend the were irrelevant and

unfairly prejudicial. They argue that the reportsbecause were
assault, nocompiled theyafter the have relevance to what the

defendants knew at the time of the and theassault whether
duty Similarly,defendants had a to warn on June 19. the defendants

that the werereports unfairly prejudicial theycontend because
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jury may haveuponbasis which theinappropriateanprovided
theto warn existed beforedetermining any dutyin whetherrelied

June 19 assault.

the trial courtarguments becauserejectWe the defendants’
on the ofjury questionnot to consider the evidenceinstructed the

trialhad a to warn. The court admitteddutywhether the defendants
thedeterminingof whetherpurposesthe for the limitedreports

had ondrug Droperidoland theJune 19 assault occurred the.effect
the trialjury.and so instructed the Whencontrolling patient,the

jury onlyit the to use itreport,Dr. Lanes’ instructedcourt admitted
in controllingwasquestion Droperidolon the of whether effective

Further, trial court instructed:jury charge,in its thepatient.the

heard for a limitedany youthat evidence whichRemember
by you purposefor that limitedmust be consideredpurpose

Dr.'report byabout a writtenonly. testimonyYou heard
23rd, effectiveness of theon 1993 about theLanes June

alleged aggres-Droperidol patient’s][theand aboutdrug
may only by yoube consideredsive behavior. This document

itselfmay reportYou not consider thepurposes.for limited
dutydefendant had a toon of thequestionthe whether

19th,before 1993patient]warn about June[theothers
daysuntil four afterpreparedbecause this was notreport

in case.the incident thisalleged

Smart,v.juriesthat follow their instructions. See StatepresumeWe
1197, 1210, denied, 917639, 650, A.2d cert. 510 U.S.136 N.H. 622

stated,(1993). itreports,court admitted the nurses’trialtheWhen
I’ll itmy rightin final instructions. dojury] again“I’ll the[instruct

acomingthat this is in forexplainif want me to andpeoplenow
thoughIt not come in on the issue thepurpose.limited ... will of

an that occurred afterdoctors to warn because it’s eventduty of the
arequest limitingdid notalleged incident.” The defendantsthe

admitted.reportsthe nurses’ wereinstruction when

that reportsCMC contends theAdditionally, the' defendant
404(b).R. EV. Itcharacter evidence. See N.H.were inadmissible

to thesubsequentwhich were createdargues reports,that the
acted are notpatient aggressively,and stated that theassault

acted on June 19.patient aggressivelyadmissible to show that the
objectiondefendant’strial admitted the over thereportsThe court

in full control of their facultiespersonit was a normalbecause “[i]f
[however,]in . . . notto it we’revery get. . . it would be difficult

control,in control of theircompletea that’sdealing personwith
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aggressivedealing and delu-who iswith someonefaculties. We’re
laboringpatient theunderthat the wasshowssional.” The record

agitated,confused, disoriented,stroke and was ofteneffects of his
cognitionduringsuffering impairedaggressive, his time atand from

“completepatient controlnot inthat the wasIt further showsCMC.
showingreport[his] was limited toof Dr. Lanes’of faculties.” Use

patient’sdrug behavior, fornot demon-had on thethe effect the
strating patient’s character.the

reportFinally, wasDr. Lanes’contend thatthe defendants
reporthearsay. under thetrial admitted theThe courtinadmissible

hearsayexception EV.rule. See N.H. R.to thebusiness records
803(6). argue the court erred because neitherdefendants thatThe

report’s author, Lanes, testifiedDr. nor a custodian of the recordthe
plaintiff “[witnesses] testifiedat trial thatat trial. The countered

maintaining patient]ordinary [someonelike theofthat in the course
disciplines.”bring consulting physiciansthey Shefrom differentin

brought byargued inin Dr. Curtis to aid theDr. Lanesthat was
treating patient.in theteam effort

exception requires proponentthe ofrecordsThe business
produce record,of the orthe document to the custodian

testify identityqualifiedwitness, andto about theanother
profferedpreparation document,of and tomode of the

testify regularin course of business atthat it was made the
time of the transaction recorded.or near the

Region Co.,Inc., 715-16,712,124 474v. Lakes Const N.H.Wallace
(1984). extending1037, the busi-A.2d 1039 “The rationale behind

bringexception records was toness records to include medical
ininto the courtroom order to strikeaccurate and reliable records

conflicting of medicala balance between the interests thesensible
discovery litigation.”profession 715,in Id. at. . . and the of truth

omitted).(quotations474 A.2d at 1039
justifysufficientlyverified to its admissionthe record is“Whether

judge pass upon.”preliminary question to Id.a of fact for the trialis
omitted). Again,(quotations not716, we willat 474 A.2d at 1039

admissibilityruling oftrial the evidencereverse the court’s on
Simpson, 575,144 at 744an abuse of discretion. See N.H.absent

A.2d at 629.
testify,althoughtrial, other witnessesDr. Lanes did notAt

report. Dr. Curtis testifiedDr. Lanes’ consultationtestified about
bypatients team,for a whichincludedthat his were cared treatment

physicians brought in ofwhom to aid his treatmentconsultant he
patients. that he would receive informa-Dr. Curtis further testified
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sources,tion from other therapists, treatingsuch as staff and when
patients.

trial,At the tookfollowing exchange place between the
plaintiff’s counsel and a nurse from CMC regarding report:the

You manager patient]were the case to for[Counsel:] [the
the, essence,in stay youthe duration of his from the time

appointed manager;were the case is that correct?

Yes.[Witness:]

You’re at a thatlooking report reportis the of[Counsel:]
byconsultation authored Dr. Lanes. Date of consult [June

23, 1993]; is that correct?

Yes.[Witness:]

consultation, [],report partThat of was of[Counsel:] [the
you today,chart and had it before youseen havepatient’s]

not?

Yes.[Witness:]

Now, asthrough your experience managercase[Counsel:]
patient],, youfor that Dr. Curtis himself[the understood

Lanes;patient]had referred for a consult with Dr. is[the
that correct?

Yes.[Witness:]

youAnd he referred that consult on June 22. Do[Counsel:]
recall that?

Yes.[Witness:]

Further, counsel, in a the trialcolloquy judge,defense with conceded
that Dr. Curtis that Dr. Lanes be in as arequested brought

Thus,consultant to advise him of the status. Dr. Lanes’patient’s
record,report hospital prepared partwas identified as a as of a

in ofplan, kept treating patient,routine treatment the course the
upon byand relied the these circum-treating physician. Under

stances, we need not address whether a medical not reliedopinion
Thus,upon the is weby treating physician otherwise admissible.
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allowingbyabuse its discretiondid nottrial courtthat theconclude
into evidence.reportthe

Affirmed.

sit; others concurred.NADEAU, JJ., not thedidTHAYER and

judicialHillsborough-southern district
No. 98-099

David Snedeker

v.

Arlene Snedeker

21,March 2000

(Pamela on the brief andlleno, P.A., E. Phelanof ConcordOrr &
plaintiff.for theorally),

Nashua, for theorally,brief andbyofBarry Harkaway,I.
defendant.

(Suzan Lehmann,M.attorney generalT.Philip McLaughlin,
State,the asorally),and foron the briefattorney general,assistant

amicus curiae.

Snedeker, an order ofappealsplaintiff,The DavidPER CURIAM.
J.)(Brennan, payhim to the defen-requiringCourtSuperiorthe

Snedeker, support. arguesin child Hedant, per weekArlene $192
support obliga-childerroneously calculated histhe trial courtthat

affirm.tion. We
24, 1993.Aprilmarried onand the defendant wereplaintiffThe

has two childrenplaintiffchildren. The alsohave twopartiesThe


