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judicialHillsborough-northern district
No. 98-077

CorporationYYY

v.

EveretteRichard and Gazda

7,April 2000

Fradette, Gallant,P.A., P.(CliffordBeliveau & of Manchester Jr.
orally),on and for plaintiff.the brief the

Waldron, Doleac, Scott, P.A.,& ofWoodman PortsmouthBoynton,
brief,King KingB. Doleac T. on and Mr.Benjamin{Charles and the

orally), for the defendants.
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D.C., Plourde,Kathleen of T.Gunning, Washington,V and David
Concord,assistant United States of forAttorney, the Federal

Deposit Insurance as amicusCorporation, curiae.

BROCK, defendants, Gazda, appealC.J. The Richard and Everette
J.)Superior (Lynn, grant summarythe Court’s of in favorjudgment

YYY aplaintiff, Corporation, enforcingof the an underobligation
22,August plaintiffnote dated 1985. Thepromissory cross-appeals

ruling barringfrom the trial court’s it from a secondenforcing
1987,1,promissory April againstnote dated the defendants. We

affirm in inpart, part,reverse and remand.
This out of plaintiff’scase arises the efforts to collect monies

First,byowed defendants two onseparate obligations.the under
22, 1985,August Craig Krisel and William Volante executed a

note) $1,360,000note 22 in amountpromissory (August the of to
byUnited Federal Bank that was secured a first on twomortgage

13, 1986,apartment buildings in Rochester. On June Krisel and
apartment buildingsVolante deeded the to the defendants. Under

deed,the the defendants toagreed mortgageassume the and the
$1,344,547.45.22 inAugust note the amount of In connection with

1, 1987,acquisition, Aprilthis on the defendants aexecuted reform
Bank,agreement with United the in toSavings successor interest

Bank,United whichFederal stated:

AGREEMENTREFORM

This made and entered intoagreement by and between
Gazda,Richard S. Gazda and Everette C. hereafter called

“Borrower”; Bank,United hereafter “Bank”Savings called
Craigand Krisel and William Volante “Mortgagor”:

that:Witness

WHEREAS, the Bank loaned to the sum ofmortgagor
$1,360,000.00 22, 1985,on August by mortgagesecured a

$13,823.98 month,atrepayable perthe rate of anbearing
annum;percentinterest at the rate of 11.50 andper

$1,352,605.22 13,1986;byassumed at a deed dated andJune

WHEREAS, mutual Bankby agreement Borrower and
wish to revise the terms of ofpayment signed bythe note

terms;upon with theMortgagor, compliance following and

WHEREAS, aBorrower desires definite schedule of
payments to the balance of said loan torepay amounting
$1,344,547.45;
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THAT;IT IS HEREBY AGREEDNOW

(1) 1, 1987; rate of interest on theMarch theCommencing
annum.per10.00 percentbalance shall beunpaid

(2) 1, 1987; monthlycontinuingandCommencing April
and the Bank[sic], to makeagreestherafter the Borrower

in thepaymentsinterestaccept principalto andagrees
$12,217.91.ofamount

(3) Mortgagor respectively agreetheThe Borrower and
1, the2012 entire balance due underthat on March the

and atpayableof and note shall be duemortgageterms said
of the Bank.optionthe

anyotherwise waive of theagreementThis shall not
mortgage signedand heretoforeoriginalterms of the note

by Mortgagor.the

of 1987.day April,our hands this 1stWitness

__/s/_
(Borrower)-Richard S. Gazda

_/§/_
(Borrower)-Everette C. Gazda

Second, 1, aApril promissoryalso on the defendants executed
note)$369,202.S3 1 with(April Savingsnote in the amount of United

by mortgageThis note was secured a second on the RochesterBank.
buildings.apartment

Bank. Inoriginal by SavingsBoth notes were held United
1991, the on theJanuary stopped making paymentsdefendants

25, 1991, Bank,Dartmouth successor toSeptembernotes. On United
Bank, its interest in theSavings mortgage apartmentforeclosed

$1,642,668a total of on Inbuildings, leaving deficiency both notes.
(FDIC)1991, CorporationOctober the Federal InsuranceDeposit

of Dartmouth Bank.appointedwas receiver the then-failed
LoanpurchasedThe both notes from the FDIC under aplaintiff

17, 1996.Agreement May agreement,Sale dated Under this the
title,assigned plaintiff right,FDIC to the whatever and interest it

in agreement. Alonghad the notes and the reform with the Loan
Jr., of BancAgreement, Joseph Conway,Sale E Vice President One

Asset the servicer of theHampshire Management Corporation,New
FDIC, Originals statingexecuted two Affidavits of Lost that the

originalFDIC’s records had been searched” and that the“diligently
1August April undisputed22 and notes could not be located. It is
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notes, only copiesthe butoriginalthat the never receivedplaintiff
presentedthe Neither evidence as topartyof the notes from FDIC.

notes were lost.originalwhen the
balancedeficiencyinitiated this action to collect theplaintiffThe

affirmativethe defendants. After the defendants filedbyowed
defenses, summary judgment.for See RSAplaintiffthe moved

(1997). 1997,In the defendants filed a motionAugust491:8-a
toplaintiff produce relatingthat the several documentsrequesting

for the notes. The trial courtpurchase price paidthe to the FDIC
basis, anyto on a limited thatgranted produce requiringthe motion

by plaintiff purchase pricevaluation the of the of theiiidividualized
8, 1997, the trial court thegrantednotes'be disclosed. On December

summary judgment.motion forplaintiff’s' Subsequently, plaintiff sought permission copiesthe to file of the
Super. R. 77place originals. (requiringnotes in of the lost See Ct.

court). trialthat of indebtedness be filed with clerk of Theevidence
summarycourt then vacated its order to furthergranting judgment

the is authorized to enforce theplaintiff prom­consider “whether
issory underlying obligationsnotes the at issue whenand/or

inplaintiff possession original promissorywas never of the notes.”
7, 1998, summary judgmentOn June the trial court reinstated

22 that therespect August obligation, ruling plaintiffwith to the
under,was to it the reform because thatagreemententitled enforce

negotiable governed bydocument was not a instrument and thus not
(UCC). However,Article 3 of the Commercial Code theUniform

1Apriltrial court ruled that the could not enforce the noteplaintiff
instrument, itbecause, subjectas a was to RSA 382-A:3-­negotiable

(1994).309
(1)that the trial court in:appeal, argueOn the defendants erred

and that couldgranting summary judgment ruling plaintiffthe
(2)22 under theAugust obligation agreement;enforce the reform

summary on the reform withoutgranting judgment agreement
produce concerningthe to all documents thecompelling plaintiff

(3)notes;of and that the defendantsplaintiff’s purchase rulingthe
had no basis to violation of the covenant of faith and fairallege good

by the and the FDIC. On thedealing plaintiff cross-appeal, plaintiff
382-A:3-309(a)in rulingthat the trial court erred that RSAargues

bars of the 1 note. We review the trial court’sAprilenforcement
trial a ofruling to determine whether the court erred as matter law.

V, 721,v. Ltd. 142Barnsley Empire Mortgage PartnershipSee N.H.
(1998).723, 63,720 A.2d 64
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AgreementNote andAugustI. 22 Reform

agreement,on reformliability theconsideringIn the defendants’
it governedsinceversion of the UCConly the 1961apply“we

of the [docu-the executionat the time ofinstrumentsnegotiable
723, 720 at 64.in Id. at A.2dquestion.”ment]

rulingin thattrial court erredcontend that theThe defendants
and that theinstrumentnegotiablewas not aagreementthe reform
the originalhaving possessedcould it without everplaintiff enforce

Further, courtthat the trial erred inthey argue22 note.August
notagreementreform andarose from theruling liabilitythat their

They argue theythat can bemortgage.of theassumptionfrom their
note, cannotplaintiffand that theon the lostonly original,liable

382-A:8-309, controls when aof RSA whichrequirementsmeet the
lost, instrument.destroyed, negotiablea or stolenparty can enforce

(1961) part:inprovides pertinent882-A:3-104RSA

(1) thisa instrumentAny writing negotiableto be within
Article must

(a) drawer; andthe maker orsigned bybe
(b) payor order to apromisecontain an unconditional

order,promise, obliga-in and no othermoneysum certain
asexceptthe maker or drawerpower given bytion or

Article; andbyauthorized this
(c) time; andon or at a definitepayablebe demand
(d) payablebe to order or bearer.

is not aagree agreementWe with the trial court that the reform
these requirements.instrument as it fails to meet two ofnegotiable

First, does not contain an “unconditionalagreementthe reform
382-A:3-105(2)(a)382-A:3-104(1)(b). RSApromise” pay.to RSA

(1961) states,and inrequirementclarifies the unconditional promise
if the instru­that or order is not unconditionalpart, promise“[a]

othersubject governed by anyment . . . states that it is to or
“The of the is that an instrument is notagreement.” provisionintent

all of its essential termsunless the holder can ascertainnegotiable
comment 8.from its face.” RSA 382-A:3-105

“anyit not of theThe reform states that does waiveagreement
note containsmortgage.” originalterms of the note and Theoriginal

default,terms, rightevents of andcharges,additional such as late
agreementare from the reform andprepayment,to which absent

reviewing originalthe note. There-cannot be determined without
fore, contain an unconditionalagreementthe reform does not
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can ascertainedpromise because not all of the essential terms be
725,from 142 at 720 A.2d at 65.Barnsley,its face. N.H.Cf.

Second, any languagethe does not containagreementreform
382-A:3-104(1)(d).making payableit “to order or to bearer.” RSA

those exact words need not a “clearAlthough appear, equivalent”
must and “in doubtful cases decision should be againstbe found the

Here,RSA 382-A:3-104 comment 5. the reformnegotiability.”
contains no such the trial courtagreement language. Accordingly,

did not err in that the reform is not afinding agreement negotiable
instrument, and thus Article d of the UCC does not apply.

liabilityThe defendants next contend that their for the
$1,344,547.45 in 22obligation Augustthe note arose not from the

a ofagreement, they acceptedreform but as matter law when the
deed. Thus, onlycan be liable on the 22 note.they original August

conclude that therefore the cannot theThey plaintiff enforce
possessed originalbecause it never the note and cannotobligation

requirementsmeet the of RSA 382-A:3-309.

argument,In of this the defendants cite decisionssupport
Service,jurisdictions.from v.BrauvinStrosberg Realtyother See

(Ill. 1998); v.App.691 834 Ct. Geiselman Cramer FinancialN.E.2d
(Tex.Inc., 1997);Group, App.965 S.W.2d 532 Ct. Dennis Joslin Co.

(D.D.C. 1997);v. Robinson 977 F. 491Broadcasting Corp., Supp.
(Tex.v. Corp.,Burns Resolution Trust S.W.2d Ct. App.149880

1994). easilyfind decisions distinguishableWe these because none
document,a aparty signing subsequentinvolved such as the reform

here, by the toagreement party again agreed paymentswhich make
of principal Althoughand interest. the defendants’ contention that

correct,from aliability accepting mayarises deed be this is not a
simplecase of a deed The defendants theacceptance. executed

terms,which, aagreement by.its separate, independentreform was
toagreement by they again agreed pay obligation.which the

the trial court did not err in that the defendants’Accordingly, ruling
fromliability agreement.arose the reform

In of these we need not address thelight holdings,. defendants’
arguments as to or their other 3RSA 382-A:3-309 UCC Article

Dist., 677,Londonderrycontentions. School 142 N.H.AppealCf. of
(1998).682, 137,707 141A.2d

II. Motion to Produce

that trialargue by fullyThe defendants the court erred not
allgranting produce concerningtheir motion to documents the

22purchase price Augustof the and 1 notes.April See SUPER. CT.
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35(b)(1).R. all requestedThe defendants contend that the docu-
theyments were that the plaintiffrelevant because showed

good dealingbreached the covenant of faith and fair as it not awas
or of andoriginalholder owner the notes was unable to enforce

them. “The trial court has in the managementbroad discretion of
discovery .... will not the trial court’s rulingWe reverse unless

athere is clear abuse of that Bronson v. Thediscretion.” Hitchcock
(1996) (citation omitted).Clinic, 798, 665,140 N.H. 677 A.2d 672809.

the on appeal demonstratingThe defendants have burden of that the
isdiscretionary ruling clearly untenable or unreasonable to the

Smith, 524, 525,of their v.prejudice case. See State 135 N.H. 607
(1992).611,A.2d 612

grantedThe trial court the motion to producedefendants’ on a
basis, directinglimited that if the plaintiff “made some individual-

ized valuation of how much of the . .purchase price . would be
issue,attributable to the loansparticular plaintiffat then shall

saiddisclose information to the defendants.” The trial court stated
that it partially granted the motion to aid in settlement.

agreeWe with the trial court and fail to see how the amount
by plaintiffrecovered the for the ofpool anyentire notes had

onbearing the merits of in determiningthe case or whether the
plaintiff was in possession 402;of the notes. See N.H. R. Ev. State

Walsh, 435, 436, (1995).v. 912,139 N.H. 655 A.2d 913 The
defendants disputed theynever that agreementexecuted the reform

Therefore,or the 1April note. trial courtthe did not abuse its
discretion in its ruling on the motion to produce.

III. 1April Note

382-A:3-309(a)On cross-appeal, plaintiffthe argues that RSA
does not bar it from enforcing Aprilthe 1 note. The plaintiff argues

382-A:3-309(a)(i).that the trial court misconstrued RSA The trial
court Aprilfound that the 1 negotiablenote was an unenforceable
instrument because the not inplaintiff possessionwas of the
instrument and entitled to enforce it when the loss of possession

382-A:3-309(a)(i); Joslin,occurred. See RSA see also 977 F. atSupp.
Further,495. it found that the assignFDIC could not the right to

to plaintiff.enforce the
Again, we review the trial court’s toruling determine whether the

trial court erred as a of Barnsley, 723,matter law. See 142 N.H. at
720 A.2d at 64. Because we conclude that the trial court inerred

note,thatruling plaintiffthe was barred from 1enforcing Aprilthe
we reverse.
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a instru-negotiable1 note wasAprilthat theparties agreeThe
Further, thatagreethe partiesArticle 3.by UCCgovernedment

obligation placeloan tookof theacquisitionthe plaintiff’sbecause
3,of Articleof the 1990 versionadoptionto this State’ssubsequent

1 note.governs Aprilthethat version
ina notstates, personthatpertinent part,inRSA 382-A:3-301

it topursuantto enforceis entitledthepossession of instrument
(1994). provides:382-A:3-309RSARSA 382-A:3-3013-309.section.

(a) an instrument is entitlednot in ofpossession'A person
(i) in possessionif waspersoninstrument theto enforce the

it loss ofto enforce wheninstrument and entitledof the
(ii) theoccurred, of was notpossessionthe losspossession

seizure, andor a lawfulby persona transfer theresult of
of the(iii) reasonably possessionobtaincannotpersonthe

itsdestroyed,instrument wasbecause theinstrument
determined, wrongfulit inor is thecannot bewhereabouts

or a that cannot beperson personan unknownofpossession
process.to ofnot amenable servicefound or is

(b) of an instrument underenforcementseekingA person
(a) andterms of the instrumentmust theprovesubsection

If that isproofthe instrument.to enforceperson’s rightthe
personease as if themade, to theapplies3-308Section

Thethe instrument.producedhadenforcementseeking
seekingin of the personfavormay judgmentnot entercourt

toperson required paythat theunless it findsenforcement
thatagainst lossadequately protectedisthe instrument

toby personclaim anotherby reason of amight occur
may pro-beprotectionAdequatethe instrument.enforce

means.by anyvided reasonable

enforced thethe FDIC could havewhetherfirst determineWe
of1991, was receiverappointedIn the FDIC1 note. OctoberApril

Thus, to 12 U.S.C.A.pursuantDartmouth Bank.the
titles,1821(d)(2)(A)(i), rights, powers,to “allsucceeded§ the FDIC

law,by operationBank ofof the Dartmouthprivileges”and
1421 Barnsley,note. SeeAprilto enforce theincluding rightits

600,Houde, 606v. 90 F.3d725, 65;at see also FDICat 720 A.2dN.H.
1996). note,1 then the(1st ApriltheIf Dartmouth Bank lostCir.

of law andby operationrightto its to enforceFDIC succeeded
382-A:3-309(a)(i). 12See U.S.C.A.RSAwithcompliedtherefore

by1821(d)(2)(A)(i). hand, if 1 note was lostAprilthe§ On the other
itthe note becausehave enforcedFDIC, FDIC still couldthe the
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it“was in of the and entitled to enforce whenpossession instrument
382-A:3-309(a)(i).possessionloss of occurred.” RSA

that FDIC could have enforced theHaving determined the
note,1 inApril findingnow address the trial courtwe whether erred

rightthat FDIC from itsassigningRSA 382-A:3-309 barred the to
(1994)1enforce note to RSA 382-A:1-103April plaintiff.the the
ofprovides displaced by particularthat the thisprovisions“[u]nless

of .chapter principles equity supplementthe law and . . shall its
provisions.” the nor comment toplain languageNeither the official

supportsRSA 382-A:3-309 trial court’s thatthe determination a
person to enforce a cannotnegotiable assignentitled instrument
that or the intent toright displacethat behind section 3-309 was the

assignments. Thus,common of inlaw accordance with RSA 382-A:1-­
103, we look State lawto to determine the of anassignability
enforceable undernote RSA 382-A:3-309.

State,In this an obtains ofassignee rights assignorthe the
at the time of the assignment. SoapstoneSee Woodstock Co. v.
Carleton, 809, 817, 312, (1991).133 N.H. 585 A.2d 316-17 Under the
Loan Agreement, title,and Sale assigned right,the FDIC whatever
and interest it had in the plaintiff, assignee.note to the the That
assignment included the right AprilFDIC’s to enforce the 1 note

FDIC,under RSA 382-A:3-309. As assignee plaintiffthe of the the
may Aprilenforce the 1 againstnote the defendants. See NAB Asset

II, Lenertz,v. Inc., 474,Venture L.P. 36 UCC 2dRep. Serv. 479
(Minn. 1998); (5thBledsoe, 805,Ct. App. FDIC v. 989 F.2d 810 Cir.cf.
1993) (under common law stood in of hisassignee assignorthe shoes

limitations).six-yearand ofperiodreceived its Accordingly, we
conclude that the trial court as a in barringerred matter of law the
plaintiff’s enforcement of the 1 142April Barnsley,note. See N.H.

723,at 720 at 64.A.2d
Because it ruled that plaintiffthe could not enforce the 1April

note, the trial court made no determination as to amount ofthe the
collected,note that can be and because the trial court failed to

provide for “adequate protection” under the ofprovisions RSA
382-A:3-309(b), we remand for proceedingsfurther consistent with
this opinion.

in part; reversed in remanded.part;Affirmed

NADEAU, J., sit;notdid the others concurred.


