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Concord, for theby orally,A. of brief andPaul Maggiotto,
professionalcommittee on conduct.

Manchester,Horan, and for theby orally,A. of briefDavid
respondent.

BRODERICK, onThe Court Committee ProfessionalSupremeJ.
(committee) Paulto thepetition respondent,filed a disbarConduct



(Dunn, J.),Bruzga. appointed a Judicial Referee whoW. We
six-daya on the committee’s He foundhearing petition.conducted

thatconvincing respondentclear and evidence the violated theby
(Rules) 3.1, 3.3(a)(1),of ConductHampshireNew Rules Professional

8.4(a)3.3(a)(3), an neglect petitionand when abuse and inpursuing
rejectedHenniker District Court. The numerous otherreferee

allegations of misconduct and recommended that theprofessional
respondent’s be for six Both thesuspendedlicense months. commit-

and the order therespondent appeal. respondent suspendedtee We
ofpractice year.from the law for We thedeny respondent’sone

costs, same,forrequest grant requestthe committee’s forpartially
and remand to the referee to costs.determine

1

The of post-divorce custody proceed­violations at issue arise out
ings andinvolving respondent’s daughter. underlyingthe son The

only supportedfacts are and wecomplex, byrecite those the
orfindings undisputed. approximatelyreferee’s otherwise After

wife,eight years marriage, Buck,of the andrespondent his Barbara
in They jointdivorced 1985. legal physicalwere awarded and

custody of their children. Buck’s was to as their primaryhome serve
respondentresidence. The was granted accordingvisitation to a

schedule that could be modified mutual theby parties.assent of
1992,In the children began expressing their desire to live with

1992,Friday, 28,their father. On August Buck was toscheduled pick
children,the theup respondent’schildren at residence. The how-

ever, spoke with her on andphone againthe told her theythat
wanted to live theirwith father. she toattempted pickWhen them

that Buckup evening, found no one at home. She testified that she
called the respondent’s residence over the weekend but was unable

anyoneto contact until Sunday Monday.or She later attempted to
arrange respondentwith the witha the children for thevisit

of September telephoneweekend 4. After conversations with the
week,children theduring attemptedBuck to retrieve onthem
Buck,Friday. toAccording the children to gorefused with her

agree writingbecause she would not in to return them to their
father. litigationAcrimonious ensued.

1992,From 1992September through December the parties filed
pleadings court,numerous with superiorthe which conducted

Buck,several onhearings custody contempt.and for example, filed
alia,a incontempt petition September alleging, inter that the

respondent to“refused return the children to [Buck’s] home ... on



64

not28, Buck did1992, at thereafter.” WhileAugust anyand time
return, that therequested-shedemand the children’s immediate

(GAL) ordera ad litem for the children andcourt appoint guardian
family. respondentfor the entireevaluationspsychological The

•modify custody.a toobjected and filed cross-motion
1992,In afterappointed.. mid-OctobersubsequentlyA GAL was

child, aand the GAL filedpartieswith the eachmeeting separately
court, parties’with the individualoutliningthepreliminary report

for courttherapy parties.the Therecommendingconcerns and
29, 1992, in latefamily' on October and Octobercounselingordered

it.November, performtoDr. Michael Vanaskie was selectedearlyor
order, torespondentcourt also directed theIn its 29 theOctober

than of the halfto no later start secondreturn the-children Buck the
selectingofassigningthe- the GAL the taskyear,of academic

1992, accepted:In the court thespecific dates. December GAL’s
no thanthat son returned to Buck laterrecommendation the be

30,2, 1993, Januarybeand that the returned onJanuary daughter
1992,recommendation, 29,1993. on GAL’s on DecemberBased the

no further contact withrespondentthe court directed that the have
custody.Buck’shis son once returned to

Buck,1993,8, .within a of the son’s reunion withJanuary■On week
an in the districtneglect petitionthe filed abuse andrespondent

Kimball, tofiance, seekingand David removecourt Buck heragainst
signedfrom care. and submitted several affidavitsthe .child their He

19,On district courtpetition. Januaryin of the thesupport
courtdaythe The same he filed the districtpetition.dismissed

a professional complaintthe also filed conductpetition, respondent
disbarment,GAL, partin on hisseekingthe her basedagainst

may inappropriate relationshipthat had an withallegation she have
rejected complaint, statingthe committee hisDr. Vanaskie. After

GALs,to the conduct of theauthoritythat it lacked review
superiormotion in court to remove and sanctionrespondent filed a

GAL, litigationwas post-divorcethe which denied. While the
1993, we not it furtherJanuaryafter need review becausecontinued

andonly between 1992challenged Augustthe misconduct occurred
January 1993.

II

the contention that the referee erredWe first address committee’s
in professionalin to that thefailing respondent engagedfind

filing superiorhis court motion to remove andwhenmisconduct
that the filedalleges respondentthe GAL. The committeesanction



65

affidavit,of his motion. In his thesupporta false affidavit in
meetingthat his with the GAL onrespondent duringasserted

10, 1992, a man came to the back door of the GAL’sofficeOctober
left,plans.her about Once the man thespoke brieflyand with dinner

door,asked to man at therespondent allegedly identifythe GAL the
The hereplied, respondentand she “Mike asserted thatVan[a]skie.”

later,wondering,”was rendered and and thus moments“speechless
thatrepeated the He claimed this time the GAL re-question.

According tosponded, “my respondent,husband.” the when he
answer, subject.”the GAL the In“changednoted inconsistent the

GAL, respondenthis motion to the the questionedremove whether
she and Dr. had an thatimproper relationship prejudicedVanaskie

referee,in the At theobjectivity hearingher case. the before the
that her the 10acknowledged interruptedGAL husband October

meeting and two had discussed dinner Sheplans.the denied
identifying the visitor as “Mike Vanaskie.”

The episodereferee concluded that the “was aeither misunder-
ofstanding on the or an invention himpart respondent], by[the so

reason,” ultimatelybizarre as to anddefy “believ[ed] the former
Therefore,rather than the latter.” the foundreferee that the

bycommittee failed to demonstrate clear convincingand evidence
athat violation reviewinghad occurred. When referee’s findings,the

we a person“determine whether reasonable could have reached the
same decision as the referee on the basis of the evidence before [the

Case, 1, 4, 93, (1996).141referee].” Basbanes’ N.H. 676 95A.2d
We are bytroubled the of thetiming respondent’s motion to

remove the TheGAL. record demonstrates that he first raised a
concern about a professional 1993,inimpropriety January approx-
imately three months meetingafter the 10October and after the

contraryGAL issued recommendations to personalhis interests and
courtthe accessforeclosed to his son. The revealsrecord that Dr.

Vanaskie was not selected to perform family counseling until late
1992,October or early November and that respondentthe voiced

absolutely no atconcern the time of the appointment. Had the GAL
actually “Mikeidentified Vanaskie” as the duringvisitor the October

meeting,10 it is curious respondentthat the failed to raise the
ofquestion an inappropriate relationship at the time Dr. Vanaskie

was appointed. The respondent offers no forexplanation waiting
until toJanuary 1993 raise possible professionalthe impropriety,
even when repeatedly directly questionedand on cross-examination.

visit,The ofrespondent’s recitation the 10October office
in events,viewed the context of surrounding and ongoing strongly
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the to the GAL’sstorythat he fabricated underminesuggests
made,case, had andthe after sheespeciallyinfluence incontinued

his interests.personalaccepted, againstthe court recommendations
referee,theconclusion thanmay reached a differentWhile we have

thatcould determinedpersonthat no reasonable havesaywe cannot
a of events. Themisunderstandingthe-GAL hadrespondent.andthe

alikely strategicmaderespondentthat therecord demonstrates
professionalthe untilimproprietyto raise possibledecision to-wait

notit to him. The doeshe to be beneficial evidenceperceived
establish, however, ato the exclusion of reasonableconclusively

events,view, his ofthat he was untruthful about versioncontrary
the evidence to render newresiftingand-our role does not include

that recordfindings. Accordingly, supportsfactual we conclude the
byfailed to demonstratethe committeefinding'thatthe-referee’s

respondentthat the committedconvincing,clear and evidence
filing superior pleading.the courtmalfeasance whenprofessional

Ill

challenge to the referee’srespondent’sWe thenext consider
8.4(a)3.3(a)(3),3.1, 3.3(a)(1), andfinding that he violated Rules

In thepetition. petition,district court hispursuingwhen his
claimed, alia, that son wasinter hisrespondent

byhas [sic]a child he been abondonedneglected [in that]
control,mother, parental care orproperhis is without

required byas law or controland educationsustenance
mental, or emotional health andnecessary physical,for his

impairment;is to suffer seriouslikelyhe has suffered or
the lack ofis not due todeprivation primarilyand the

and Buck isfinancial means of Barbara Buck Barbara
to fordischarge responsibilities [her son]to her andunable

incapacity.because of hér mental

thesigned byseveral affidavitsto the werepetitionAttached
andBuckrespondent containing allegations againstnumerous

concluded,merits, thea on the refereeFollowing hearingKimball.
evidence, that the violatedrespondenton clear and convincingbased

8.4(a) the3.1, 3.3(a)(1), 3.3(a)(3), when pursuing petitionRules and
theAlthoughthe in the attached affidavits.allegationsbased on

may not havethat the assertionsrespondent’sreferee observed
tolie[s],” were “nearerthey“out out he believedconstituted and

thatHe concludedgenerally “outrageous.”fiction than fact” and
expanded bysolay in substance of these matters is“what truth the
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as to become a sham.” Thehyperbole respondent disputes these
whichfindings, alleges supportedhe are not record.by the

Rule 3.1 a orprohibits lawyer from a“bring[ing] defend[ing]
proceeding, asserting] therein,or or ancontroverting] issue unless

frivolous,there is a basis for so is not whichdoing that aincludes
extension,faith for angood argument modification or ofreversal

3.3(a)(1)existing law.” prohibitsRule a from . .lawyer “knowingly .
mak[ing] tribunal,”a offalse statement material fact or law to a and

3.3(a)(3)Rule a fromprohibits lawyer offering]. . .“knowingly
8.4(a)lawyerevidence the knows to be Finally,that false.” Rule

professionalstates that lawyeris misconduct for . .“[i]t a to .
or Conduct,violate toattempt violate the Rules of Professional

knowingly so,assist or induce to do doanother or so through the
ofacts statutoryanother.” We are also mindful of obligationthe to

report suspected child neglectabuse and under the Child Protection
(1994).Act. RSA 169-C:29 thisDespite obligation, we conclude that

the referee’s offinding misconduct is supported by the record.
First, respondentthe Buck of abandoningaccused their onson

28,August particular,1992. In alleged:he

On 08-28-92 Barbara Buck abandoned at[the son] his
father’s house after [the stated to his motherson] that he
wanted to withlive his Barbara providedfather. Buck no
support, no clothes nor suppliesschool whatsoever for [her
son], Barbara Buck did picknot togo up.[her son]

Barbara Buck did not pick up, thatrequest[her son] [her
son] be returned to requesther nor in any way, that [her
son] be to inreturned her custody any way whatsoever until
12-20-92.

On 09-05-92 Barbara Buck Istated to will[her son] not
you me,force to come with I will youlet live with your

father.

omitted.)(Paragraph numbers

Essentially, respondent’s goodthe faithpurported basis for
asserting abandonment was Buck’s alleged failure to retrieve the

28, 1992,son on August and to provide the withrespondent the son’s
personal testimony reveals, however,Hisbelongings. that he be-
lieved that Buck notdid retrieve of oneither the children 28August
because she was acquiescing to their stated desire to reside with

Indeed, respondent’shim. the failure to assert abandonment in his
topetition custody,modify justfiled two aftermonths the August
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faith inclaim he exercisedany good1992 belies thatepisode,
January Thepetition. respon-abandonment in his 1993asserting

at leastthat Buck contacted the children twiceacknowledgeddent
28, toAugust arrangedand even visitfollowingthe weekduring

the theseNotably, respondent omittedfollowingthem the weekend.
Further, respondentthe allegedfrom his affidavit.supportingfacts

custodyof untilpursue resumption physicalthat notBuck did
29,20, 1992, the existence of the court’s OctoberdespiteDecember

nobe to their mother later1992, order that the children returned
The respon-of semester at school.beginning springthan theirthe

petition.order in hisno the court’sdent made mention of
supports findingthe the referee’samplyconclude that recordWe

inpetitionof the district court basedrespondent’s pursuitthat the
that his ex-wife abandoned her childrenpart representationon his

statute,of and see RSAmeaning neglectthe the abusewithin
8.4(a).3.3(a)(3),(1994), 3.1, 3.3(a)(1), and169-C:3, RulesI violated

Second, that was to dis-the claimed Buck unablerespondent
incapacity.”as a because of her “mentalher duties mothercharge

herBuck because of mental healthHe attested that “Barbara
son],” andparenting [herisproblems incapable appropriatelyof

that

healthlonga and extensive mentalBarbara Buck has
sessions on andincluding weeklyongoingrecord therapy

Souza-sp, raisingDe seriousyearsfor the last 8 with Deoff
ability parent.her toquestions about

[herin hallucinations topast reportedBarbara Buck the
Buck re-may.... Barbara bedaughter’s] pediatrician

therapist.hallucinations with her currentporting ongoing

omitted.)(Paragraph numbers

the claim thatrespondent’sdemonstrates thatThe record
justifyhealth record” to his“longhad a and extensive mentalBuck
aproblems”“mental health or “mentalthat she hadallegation

facts to him. He testifiedgreatly the knownexaggeratesincapacity”
divorce,that in 1984 and 1985 after theirsought therapyBuck

sessions,therapyto andoccasionally accompanied her fiance his
during 1992 and 1993 but acknowl­again sought therapy for herself

ofhad no information about the nature Buck’sedged that he
Further, hadallegationsthe that Buck “men­therapy. respondent’s

“hallucinations,” and beproblems,” past “maytal reportedhealth
therapist,”her current arereporting ongoing hallucinations with

that hisgross respondenton the truth. The testifiedembellishments
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for an whichmaking allegationssole basis these was event had
he inyears Specifically,occurred thirteen earlier. asserted that

1980, Buck told him had a exitthat she seen four-inch worm and
daughter’sreenter their the respoxident reportedear. While this

court,aevent as hallucination to the district medical records
support findingthe that the was treated for andaughter having

lumbricoides,” typeadult male “ascaris a of worm. More impor-
hallucination,eventantly, assuming the 1980 event was a it was so

it good allegationsdated that cannot serve as a faith basis for in
1993 BuckJanuary “maythat had “mental health or beproblems”

reporting ongoing Thehallucinations.” failure torespondent’s
indescribe this event his supporting affidavit demonstrates that he

Further,knew the aallegations lacked sound factual predicate. the
respoxident anynever raised aboutconcern Buck’s capacitymental
to the anyrear children in superior court proceedings involving

and, fact,incustody told GAL in 1992the October that he thought
Buck a “goodwas mother.” Such conduct and affirmative statements
belie the oflegitimacy the district court allegations. Accordingly, we
hold thethat record theamply supports findingreferee’s that the

3.3(a)(1), 8.4(a)respondent 3.1, 3.3(a)(3),violated Rules and when
pursuing the neglect petition.abuse and

respondentThe rejectcontends that we must the findingreferee’s
3.3(a)(1) 3.3(a)(3)that he violated Rules and because the referee

findfailed to that the respondent madeknowingly misrepresenta-
tions of fact or law and submitted false To supportevidence. his
argument, respondent pointsthe theto referee’s statements that

allegationsthe in the petition were “nearer fictionto than fact” and
did not “fall to the level . . .of out and out Thelie[s].” referee
found, however, that lay“what truth in the substance of [the
allegations] expandedis so by sham,”ashyperbole to become a and

3.[3J(a)(l)concluded that the respondent violated by“Rule making
a offalse statement material fact or law to a tribunal” and “Rule
3.3(a)(3) by offering evidence that he knew to be false.” These
findings are supported by a record that respondentreveals that the
knowingly exaggerated facts and omitted material detail regarding

underlyingthe events allegationshis to a ofpoint perverting the
truth. BuckClaiming had abandoned her children and suffered a
mental areincapacity allegationsserious that should not have been
made lightly. respondentThe practiced law twofor decades and
handled numerous mental health and abuse and neglect matters.
Thus, he was familiar with the triggering language which would

concern,causelikely the district court and tochose distort the true
nature of the material underlying events. The ofcircumstances this
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madefinding respondent knowinglythe that thecase amply support
district court andof fact or law to thea false statement material

tohe false.his affidavits that knew' bethroughoffered evidence

argues that the referee impermissiblyalsorespondentThe
disbarment,for.petitionthe of the committee’sexpanded scope
attached toonlyof one of the affidavitsfalsitywhich asserted the

theaffidavit containspetition. challengedthe court Thedistrict
also includes theThe affidavitrespondent’s allegation.abandonment

prob­that Buck had “mental healthrespondent’s representation
parenting their son. We con­her frompreventing properlylems”

ofexpand scopenot the theimproperlyclude the referee didthat
’ thatby respondent’s allegationsthecomplaint reviewingformal

(2)(1) longhad “a and extensiveincapacity,”had a “mentalBuck
(4)“hallucinations,”(3) “mayrecord,” andhealth sufferedmental

is a clear nexushallucinations” because therereporting ongoingbe
Buckhis that hadallegations representationthese andbetween

allegationsWith to the additionalrespect“mental health problems.”
isreferee, petitionof the disbarmentby any expansionthereviewed

rely solely on the misconductconsequenceof no because we
tocapacity allegationsthe and mental'abandonmentinvolving

sanction, the respondent.
aappliedthat the refereerespondent’s argumentrejectWe the

that hefindingthe standard whenof evidencepreponderance
expresslybecause the refereemisconductprofessionalcommitted

Rules “bythe violated therespondenthe found thatstated that
notwe need determineconvincing Finally,clear and evidence.”
testifying.son from Theprevented theproperlywhether the referee

affidavit, testimony,his does notto outline intendedson’s submitted
mentalrespondent’s abandonment andsupport for theprovide

allegations.health

IV

craftingof When anfinallyturn to the issue sanctions.We
misconduct, is notattorney our focussanction forappropriate

confidencemaintaining publicbut thepunishment protecting public,
bar, profession,of the andlegalthe the integrityin preserving

Case, 141in the future. Basbanes’similar misconductpreventing
6, severity of theA.2d 96. consider “theN.H. at 676 at We

by thethe circumstances- disclosedmitigatingmisconduct and
factualreviewingin the referee’s“AlthoughId. our rolerecord.”

to thelimited, authority determineis we the ultimatefindings retain
Case, 143of the Rules.” Cohen’sfor violationappropriate sanction

(1998).171, 937,169, 723 938-39N.H. A.2d



71

The respondent knowing misrepresentationsmade in the abuse
neglectand topetition and submitted it the district court for the

illegitimate harassingofpurpose injuringand another. This miscon-
duct is serious and to the principlesserves undermine core of ethical
lawyering lawyer’sand the role as an officer of Athe court. license
to ispractice special privilegelaw a ofrequiring vigilant observance
the Rules of Professional Conduct. a lawyerWhen themisuses
process cleverly tribunal,or avoids candid to adisclosure that
lawyer judicialthreatens the bedrockvery system.of the Lawyering
involves a public requires unswervingtrust and an toallegiance
honesty integrity.and the inrespondent mayWhile have been acting

children,errant out of ofways fear losing his thus hisplacing
context,inmalfeasance a sympatheticmore his conduct fell below

what profession publicthe and the a right expect.have to
Further, bywe are the respondent’stroubled conduct throughout

the hearing before the referee. repeatedlyHe inengaged semantical
word play explainto his inrepresentations districtthe court
petition that he knew lacked a good faith basis. For example, when
explaining claim,his abandonment the following colloquy occurred
during cross-examination:

Q you perfectly[Y]ou believe were within the Professional
Conduct Rules for Candor by telling the Henniker District

in anCourt Abuse and Neglect Petition that this was aban-
donment?

Well,A youif look inup dictionarythe “abandoned” that tois
leave without or fromsupport provision her. leftShe without
any support her,from her or fromprovision evenor commu-

from a days.nication her for number of thatMaybe is a harsh
word, and maybe you would have liked me to a lighteruse

Thatword. is the word I picked ....

respondent however,The acknowledged, that wouldhe not have
advised a facingclient similar circumstances to anfile abuse and
neglect petition alleging He gamesman-abandonment. continued his

inship toorder avoid theresponding to committee’s exacting
inquiries on cross-examination. followingThe ancolloquy provides
example:

Q Is it youa coincidence that like,to[chose] use words “mental
problems”health and “hallucinations” within a soweek or

after the marital master . . . ordered Barbara Buck to have
children,ofcustody your [and the Noissued] Contact Order

you. coincidence,for Is ajustthat sir?
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me or them oris Coincidence forvery ambiguous.A Coincidence
puretime? That there is ato whatparty,a third relative

eyesin the of theis coincidenceand therecoincidence
you tryingwhat are to ask.exactlyI knowbeholder. don’t

• a simpler question.Please ask

intenthardly illustrates angamesmanshipin semanticalEngaging
acknowledgesthat the deter­process respondentin acooperateto

Case, 142 N.H.integrity.” See Nardi’s“his livelihood and hismines
(1998)602, 608, 1199, cooperation inA.2d 1202705 (respondent’s

only cooperationfactor when ismay mitigatingserve asprocess
complete).total and'

a profactors that he wasmitigatingadvances asrespondentThe
post-divorce proceedings involving the“explosive”inlitigantse

demonstrates, however, that heThe recordcustody of his children.
periodthe time butby counsel relevantrepresented duringwas

in capacity.an individualpursue pleadingsto the errantchose
to the no contact orderFurther, “responseshis that hiscontention

a as to the likelihood that hequestionraisesappropriate”were
Indeed, addressingin the future. whenhis conductmodifywould

affirmed thatrespondentthe heargument,this court at oral
clearlybest and as and asto the court as“reported everything

could,” judicialtheand insisted that whileaccurately as [he]
master, erred,referee, may have he hadthe marital and the GAL

thebefore refereewrong. evidentiary hearingThenothingdone
six after the misconduct.years challengedoccurred approximately

a of time tohaving lengthy periodis that after haddisturbingIt
behavior, therespondenton the nonetheless defendsreflect his

allegations.truth of hisabsolute

disbarment,Nevertheless, conclude that the sanction thewe
in respondentnot this case. Thepursues, appropriatecommittee is

career,legalfirst time in hisdiscipline for theprofessionalfaces
Further, the committee notwhich has doesspanned two.decades.

inthat has misconductallege respondent engaged professionalthe
addition,us. Inin since the malfeasance before theyearsthe seven

and in this occurredby opinionviolations found the referee affirmed
Case, 8,141 at 676 at 97in a Basbanes’ N.H. A.2dsingle event. Cf.

sanction);to disbarment(continuing dishonestycourse of contributed
(1991)606, 167,Case, 602, A.2dN.H. 594 170les’ 134Ast­

(same). yearthat a ofAccordingly, suspensionwe are satisfied one
goalswith therespondent’s comports underlyingfor misconductthe

discipline.for imposing professional
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Finally, thatwe find the misconduct warrantsrespondent’s
assessment of in thisby pursuingthe costs incurred the committee

Sup. 37(16). costs, however,matter. See Ct. R. beThe should
that the committeeproperly apportioned, considering was success­

on onlyful a small of the thanportion fortymore itviolations
alleged. rejectWe the forrespondent’s request costs. While the

unsuccessfully pursuedcommittee of allegeda multitude violations
respondent,the weagainst theyare not convinced that were

frivolous. weAccordingly, suspendedorder the from therespondent
of law for and thepractice yearone remand to referee to determine

respondentthe costs awarded. The have rightshall the to resume
law,practicethe of after the of theexpiration suspension period,

allupon compliance with the terms and ofconditions this order and
37(12)topursuant procedure Supremethe set forth in Court Rule

Sup. 37(2)(f)regarding reinstatement. See (redesignatedCt. R. as
37(2)(i) 1, 2000).Aprileffective

So ordered.

NADEAU,J., sit;did not the others concurred.
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