
73

Finally, thatwe find the misconduct warrantsrespondent’s
assessment of in thisby pursuingthe costs incurred the committee

Sup. 37(16). costs, however,matter. See Ct. R. beThe should
that the committeeproperly apportioned, considering was success­

on onlyful a small of the thanportion fortymore itviolations
alleged. rejectWe the forrespondent’s request costs. While the

unsuccessfully pursuedcommittee of allegeda multitude violations
respondent,the weagainst theyare not convinced that were

frivolous. weAccordingly, suspendedorder the from therespondent
of law for and thepractice yearone remand to referee to determine

respondentthe costs awarded. The have rightshall the to resume
law,practicethe of after the of theexpiration suspension period,

allupon compliance with the terms and ofconditions this order and
37(12)topursuant procedure Supremethe set forth in Court Rule

Sup. 37(2)(f)regarding reinstatement. See (redesignatedCt. R. as
37(2)(i) 1, 2000).Aprileffective

So ordered.

NADEAU,J., sit;did not the others concurred.
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(RobertSolomon,Backus, Branch,Rood ofMeyer, & Manchester
A. on the for theorally), plaintiffs.Backus brief and

(J.Law of North McKittrickOffices, HamptonMcKittrick Joseph
on for E.orally),the brief and defendants Robert T. and Janet
Scruton.

Stark, P.A.,L. of (SherryLaw M.Rodney ManchesterOffice of
Foss,orally),Hieber on the brief forand defendants Tate & Inc. and

Barbara Dunkle.

HORTON, Snierson,J. The plaintiffs, Richard and Alexandria
J.)ofappeal Superiorthe decision the (McHugh, dismissingCourt

inpetitiontheir forequity uponfailure to state claims which relief
ingranted. part,could be We affirm in part,reverse and remand.

1994,In August plaintiffs agreementthe entered into a sales to
purchase a residence from defendants Robert and Janet Scruton.

closing September 27,The occurred on 1994. The allegedlyplaintiffs
encountered subsequent septic system.difficulties with the They

Scrutons, realtor,that thecontend the Scrutons’ defendant Tate &
(TateFoss, Foss),Inc. & and the estate agent,real defendant

Dunkle,Barbara misrepresented and withheld facts torelating the
septic system and various inother deficiencies the inproperty a

inseller’s disclosure form and oral prima-communications. Based
rily allegations,on these the plaintiffs petitionfiled a inlengthy
superior requestingcourt rescission the conveyance,of real estate

commission,ofdisgorgement the realtor’s and other relief.
petitionThe contains the following (againstcounts: count I the

Scrutons), entitled Upon“Rescission Law[B]ased Common Fraud
Misrepresentation Inducement”;and and Fraud in the count II

(against Dunkle),Tate & Foss and entitled “Rescission [B]ased
Upon Common Law Fraud and inMisrepresentation and Fraud the

byInducement Agent”; (againstthe Scrutons’ count III the
Scrutons), Consideration”;entitled “Rescission for ofFailure count

(against Dunkle),IV Tate & Foss and entitled “Re[s]cis[s]ion Based
Upon Act,of 358-A”;Violation Consumer Protection RSA Chfapter]

Scrutons),(againstcount V the entitled Based Upon“Rescission
Misrepresentations”;Written (against Scrutons),count VI the

entitled “Rescission UponBased Violation of UnderDuties RSA
4[7]7:4-d”; Scrutons),477:4-c and RSA (againstcount VII the

entitled “Rescission Upon Common Law Negligent Misrep-[B]ased
resentation”; Scrutons),(againstcount VIII the entitled “Rescis-
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ActImpliedof Covenant in Good[t]osion Based ViolationUpon
and(againstIX Tate & FossFairly”;Faith and Deal count[t]o

Dunkle), Upon Impliedofentitled “Rescission Based Violation
XFairly”;in Faith countAct Good and Deal[t]oCovenant [t]o

Dunkle), entitled “Violation of underDutyFoss and(against Tate &
Dunkle),331-A”; (againstXI Tate Foss andChapterRSA count &

and N.H. RealChapter“Violation of under RSA 331-ADutyentitled
701.02”; count Tate &(againstCommission Rule Rea XIIEstate

Dunkle), Duty RSA Chapterand entitled “Violation of underFoss
701.05”; andCommission Rea331-A and N.H. Real Estate Rule

Dunkle), “Negligence.”XIII Tate & Foss and entitled(againstcount
The dis-petition.to dismiss the courtThe defendants moved

uponto claim which couldall counts for failure state a reliefmissed
unsuccessfully for reconsider-plaintiffsand the movedgranted,be

because,also the motion to amendplaintiffs’ation. The court denied
reasons, a of theother was “blatant abuseamong petitionthe

system.”
isstructurally substantively, plaintiffs’ petitiontheBoth and

nearly hundredforty-four longIt and contains twopagesonerous. is
are an of diversetwenty-four pages amalgamThe firstparagraphs.

at In theand to the issue.legal relating propertyfactual assertions
thirteenremaining twenty pages petition, plaintiffs pleadof the the

in acaptionedmost arerepetitious,counts. counts areSeveral
fashion, sup-lackconfusing manyand elements sufficientand/or

We do not condone that reachporting allegations. pleadingsfactual
Shaw, 291,289,114 319a level of Green v. N.H.prolixity.such See

344,284, (1974); Plourde, 346,v. 96 76 A.2dMorencyA.2d 285 N.H.
(1950). and791, with excessively792 When faced an burdensome

require partythe trial court thepleading, may submittingmuddled
Dziura,v. 104orderly pleading.file a concise See Porterto more and

(1962).89, 90, 281,N.H. 179 A.2d 282

that certain of claimsplaintiffs appealThe on theirargue
a trialreviewing of thesufficiently pleaded.were When decision

claim,failure a wea cause of action for to statedismissingcourt
to be andplaintiffs’ pleadingsall in the trueallegationsassume

therefrom in the mostlightconstrue all reasonable inferences
215, 216,Forest,Thompsonto v. 136 N.H.plaintiffs.favorable the

(1992).1064, not, however, truthWe will “assume the614 A.2d 1065
includingnotaccuracy allegations well-pleaded,or which areanyof

ERG,of fact and of law.”principlesthe statement of conclusions
(1993).186, 190, 555, willv. Barnes, A.2d 558 WeInc. 137 N.H. 624

in theallegations plaintiffs’the trial court when thereverse
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pleadings reasonablyare of an thatsusceptible interpretation would
216,permit recovery. 136 N.H. at 614 at 1065.Thompson, A.2d

Fraud,I. Negligent Misrepresentationand as to the Scrutons

The firstplaintiffs argue petitionthat their states a claim of fraud
against the Scrutons. agree.We

fraud,To a plaintiff proveestablish must that the defendant
made a withrepresentation knowledge falsityof its or with con­
scious indifference to its truth with the intention to cause another to

Arsenault,rely upon 313, 319, 1079,it. Patch v. 139 N.H. 653 A.2d
(1995). addition,1083-84 In a plaintiff justifiablemust demonstrate

Banks, 279, 283,reliance. Gray 276,v. First NH 138 N.H. 640 A.2d
(1994). terms,279 A cannotplaintiff allege generalfraud in but must

specifically allege the ofessential details the fraud and the offacts
the defendants’ N.H.,fraudulent conduct. Proctor v. Bank 123of

395, 399, 263, (1983).N.H. 464 A.2d 265
(1)plaintiffs allegeThe in count V that: the Scrutons made

written misrepresentations to them in a disclosure form regarding
septictheir system and with variouscompliance legal requirements
knowledgewith of falsitythe of the representations or with

(2)truth;conscious toindifference the the Scrutons intended to
reliance; (3)induce their and the plaintiffs reasonably onrelied the

Scrutons’ misrepresentations to their detriment. The plaintiffs
that,specifically inallege a form entitled “REPRESENTATIONS

SELLER,” (1)BY the representedScrutons that: hadthey had no
problems (2)field;with their tank orseptic leaching there had been

additions,no room modifications,structural or other oralterations
repairs made to the property without the necessary permits or that

(3)were noncompliant codes;with building there no zoningwere
violations, uses,non-conforming violations;or set-back requirement

(4)and the septic system was neither installed nor modified after
30,August that, fact,1977. The plaintiffs allege in the Scrutons had

encountered difficulties septic system,with their theyand that had
built an toaddition the home and modified its inplumbing violation
of Rye Code,the Building Rye Ordinance,Zoning and other
provisions of law. They further allege septic systemthat the was

by 30, 1977,modified the AugustScrutons after and that the
property does not containactually a leach field. Finally, they allege
that the Scrutons knew or should have known property’sabout the

theydefects because lived there for years.nineteen Further
supporting plaintiffs’the allegation that the Scrutons knew or
should have known of septicthe defects are specific allegations that
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thantank smallerseptic working capacity substantiallythe has a
forbuilding permitwhen Scrutons obtained therequiredthat' the

1977,in the themselves had problemsaddition that Scrutonstheir
tank, a foul odorplaintiffswith the and that the have noticedseptic

theyto time moved in.from time since

the of fraudplaintiffs sufficiently pleadedThe have elements
“theby the “essential details of the fraud” andallegingspecifically

Proctor, N.H. atthe fraudulent actions.” 123facts of defendant’s
is, therefore, reasonably399, 464 plaintiffs’ petitionA.2d at 265. The

a that for fraudpermit recoveryof construction wouldsusceptible
the Scrutons.against

claim ofthat states aplaintiffs argue petitionThe next the
misrepresentation against agree.the Scrutons. Wenegligent

negligent misrepresen­of of are aThe elements that cause action
justifiable bymaterial fact the defendant and reliancebytation of a

American & Alum.Hydraform Prods. v. Steelplaintiff. Corp.the
(1985).200, 339, of187, duty498 A.2d 347 “It is the127 N.H.Corp.,

to not knowl­having equalinformation anotherone who volunteers
it,uponact to exercise[orwith the intention that he willedge, she]

to truth of his beforeverify [or her]reasonable care the statements
Patch, 319,N.H. at A.2d at (quotationthem.” 139 653 1084making

omitted).

claim,ofanalysis allegationsoutlined in the fraud theAs our
maderepresentations byin include that the the Scrutonscount V

falsity.and that have known theirwere false the Scrutons should of
addition, the wereplaintiffs allege representationsIn the that

totheythat reliedagreement reasonablyto the sales andintegral
therepresentations. Accordingly,on falsetheir detriment the

plaintiffs sufficiently pleaded negligent misrepresentationhave
theagainst Scrutons.

that seller’s formThe Scrutons because the disclosureargue
a notwarrantywarned that it did not constitute and wasexpressly

a for it would tobuyer’s inspection, “illogicala besubstitute
the to their[they] rely uponconclude that intended [plaintiffs]

warningin the The in disclosuredisagree.statements” form. We the
in thedeterminingnot the finder of fact fromprecludeform does

that theof a fraud claimnegligent misrepresentationcontext or
the with theirplaintiffs’Scrutons intended to induce reliance

written disclosures.
that the disclosure form re-argueThe Scrutons also because

defects, did notquired only theythem to known “significant”reveal
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misrepresent theyfacts when in form.questionsanswered the The
plaintiffs allege that the Scrutons knew or should have ofknown the

andalleged defects that their disclosures were misrepresentations.
plaintiffsThe also inallege defects that could bepropertythe

significant.considered the Scrutons’Whether written disclosures
constitute andmisrepresentations, languagewhether the of the

determinations,pertinentdisclosure form is to those questionsare
for the fact finder on remand.

II. Rescission as to TateEquitable & Foss and Dunkle

plaintiffsThe argue that the trial court erroneously dismissed
claim,their set forth in count II of petition,the for rescission as to

Tate & Foss and Dunkle based on their misrepresentation.fraud and
plaintiffsThe elected to seek rescission as to inthese defendants

lieu of seeking damages. Specifically, they seek the disgorgement of
the real estate commission paid by the Scrutons to Tate Foss& and

relief,Dunkle. toAccording plaintiffs’the forprayer disgorgedthe
commission, interest,plus them,to paid directlyis be to whereupon
they will credit the with againstScrutons that amount the amount
due them from the Scrutons.

We conclude that the plaintiffs have no inlegal anyinterest
commission topaid Scrutons,Tate & Foss and Dunkle by the and

theythus have no standing to seek its repayment. See 59 AM. Jur.
(1987).§2D Parties 30 We therefore affirm the trial court’s

dismissal of count II.

III. Violation RSA and477:4-c :4-dof

plaintiffsThe arguenext that they have adequately pleaded a
claim against the Scrutons in count VI of petition,the entitled
“Rescission UponBased Violation of Duties Under RSA 477:4-c and

disagree.4[7]7:4-d.” We

The plaintiffs 1999)thatargue RSA 477:4-c and :4-d (Supp.
create private of statutes, however,causes action. Nowhere in these
does the legislature indicate an intention privateto create a right of

Further,action. the plaintiffs fail to topoint any legislative history
in support of their interpretation. Absent the legislature’s express
or implied intent to action,create a private right of we conclude that
the statute Eno,does not do so. Marquay 708, 715-16,v. 189 N.H.

(1995).272,662 A.2d 278
plaintiffsThe also argue that RSA 477:4-c and :4-d define a

standard of conduct applicable to sellers of real estate. Before a
statutory duty replaces the reasonable person standard in a negli-
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action,of must first whether the commongence cause we determine
716,act at 662law for a similar failure to .See id.recognizes liability

disclose, totorequired priorat 278. The statutes the ScrutonsA.2d
relating property’sinformation to thethe sale of the property,

tank,the the ofsystem, including typethe size ofsewage disposal
malfunctions, of thesystem, location, age system,the theanyits
serviced, name of contractorit most and the therecentlydate was

1(b).477:4-c, 1(b), :4-d, If thesystem.who the See RSAservices
Scrutons,requisite information was unknown or unavailable to the

477:4-c, II, :4-d,in RSAthey, required writing.were to so state See
contrast,, tobyII. a lawrequiredIn seller of real estate is common

seller, tothat are to the unknownconcealed defects knowndisclose
andupon a reasonableincapable inspection,the of detectionbuyer,

Blanchette, 122Ingaharroto life. See v. N.H.property ordangerous
(1982).54, 57, 445,440 A.2d 447

torequire a seller disclose informa­questionThe statutes in
thenecessarilytion that would not have to be disclosed under

thanotherTheycommon law. disclosure of informationrequire
defects,'a lack ofconfirmingstatement the seller’sconcealed written

information, defectsanyof and disclosure ofknowledge requisite
or the defectsregardless buyer’s knowledge,of the whether not
and nota reasonable orupon inspection,could'be detected whether

to or life. a seller’spropertythe are Becausedangerousdefects
to issystemsto information relativestatutory duty septicdisclose

to latentdutybroader than the common law disclosesignificantly
indefects, that it cannot define the standard of conductwe conclude

a law cause of action.negligencecommon

IV. Protection ActConsumer

dismissingthat the trial court inargueThe next erredplaintiffs
Act,a claim under the Consumer Protectioncount which assertsIV

1999).(1995) (amended 1997,1996, trial courtRSA ch. 358-A The
IV, notthat the transaction wasrulingcount real estatedismissed

in and therefore the statute afforded the plain-naturecommercial
Dunkle that theirarguefor Tate & Foss andtiffs no basis relief.

strictlynot therelationship with the sellers does alteragency
chapterof estate transaction under RSAprivate nature the real

fail allege deceptive358-A and that to unfair orplaintiffsthe
disagree.conduct. We

(amended 1999)(1995) 1996, 1997, prohibits358-A:2RSA
anyin of or commerce.deceptiveunfair or acts the conduct trade

to sale of realand include acts incidental the“Trade” “commerce”
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(1995).358-A:1, A of real estate cannot beII sellerestate. See RSA
Protection Act for conduct relatedheld liable under the Consumer

in ordinarytransaction that was not conducted theto an isolated
DiSalvo, 576, 578-79, 729of v. 143 N.H.Hughescourse business.

(1999).422, misleadingA in orengaging deceptiveA.2d 424 realtor
business, however, purviewfalls within theconductingacts while its

id.; 358-A:1,RSA II.of the statute. See

DunkleThe in count IV that Tate & Foss andplaintiffs allege
house, lot“byRSA 358-A:2 the Scrutons’misrepresentingviolated

utilities, system,and but not limited to the to theincluding septic
forth[plaintiffs], incorporates allegationsas set herein.” Count IV

previ­of made Tate & Foss and Dunklemisrepresentation against
(1)inously includingthe that: Dunklepetition, misrepresented

(2)facts; to intoplaintiffsmaterial she did so to induce the enter the
(3)contract; had to know that did notreal estate “Dunkle reason she

and, therefore,sufficient to make such statementsknowledgehave
ormade such statements with reckless for their truthdisregard

correctness”; (4) onplaintiffs represen­the believed and relied the
(5)tations; Scrutons, giveand Tate & Foss and Dunkle did not“[t]he

the reason to believe that the said[plaintiffs] representations were
true,”not allegingthus the reasonableness of their reliance. Count

incorporates actingIV also the averment that Dunkle was within the
Foss,course and of her Tate & toscope employment by sufficient

Trahan-Laroche,allege superior, see v. Lockheed Sand­respondeat
ers, 483, 485, 417, (1995),139 N.H. 657 A.2d 419 and allegations that
Tate & Foss and Dunkle acted in their capacities.business We
conclude that ofallegations misrepresentation againstthe Tate &
Foss and Dunkle a ofsupport deceptiveclaim unfair or trade

thepractices under Consumer Protection Act. the trialAccordingly,
court erred in dismissing plaintiffs’the Consumer ActProtection
claim.

reject byWe the contention Tate & andFoss Dunkle that the
Consumer Protection Act claim untimelywas filed. Pursuant to the

(1995)358-A:3, (amended 1996)version of RSA IV-a in ateffect the
transaction,time of the real estate the plaintiffs requiredwere to

bring their claim within yearstwo of the real estate transaction. See
Lewis, 243, 244-45, 378, (1995).Catucci v. 140 N.H. 665 A.2d 379 The

real estate transaction was at the closing, Burseyconsummated see
Clement, 412, 415-16, 346,v. (1978),118 N.H. 387 A.2d 348 which

27,occurred on September petition1994. The was Septem­filed on
25, 1996, Therefore,ber yearswithin two of the closing. the

plaintiffs’ Consumer Act timelyProtection claim filed.was
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CountsRemainingV.

in countsof the claims assertednot address the dismissalWe need
inargumentnoVIII, legalthe offerIII, plaintiffsand IX because

thus have waived theirthese counts andconcerningtheir brief
428,Aubert, 422, A.2d129 N.H. 529Aubert v.as to them. Seeappeal

in counts X(1987). of the claims909, affirm the dismissal913 We
331-A]chapter[RSAintendedlegislatureXII because “thethrough

ethical, licensing, disciplinaryandoutside theto have no effect
Paino,Real v.Commercial EstateFinlayof the business.”confines

(1990).125, count XIII was4, 8, 127 BecauseN.H. 573 A.2d133
below, it. The claims assertednot addresswe needwithdrawn

VII, negligentI fraud andin counts andthe Scrutonsagainst
decision; therefore,lightin of ourare redundantmisrepresentation,

of these counts.affirm the dismissalwe
of fraud andconclusion, states claimsplaintiffs’ petitiontheIn

Scrutons, ofand violationagainst thenegligent misrepresentation
InAct Tate & Foss and Dunkle.againstProtectionthe Consumer

remainingplaintiffs’need not address theof the weforegoing,view
on appeal.issues

remanded.part;reversed inpart;inAffirmed
retired,sit; Johnson, J.,Nadeau, JJ., notdidBroderick and

490:3;to RSA all concurred.pursuantby special assignmentsat

AppealsTax LandBoard of and
No. 98-070

Appeal Richard Van Lunenof Estate of

(New Appeals)Tax and LandBoard ofHampshire

12,April 2000


