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Rockingham
No. 98-436

Wayne & a.Mullin

v.

JoyM.Violet

17,April 2000

on briefOffice, of Concord R. Couture the(GregoryMcKible Law
and theorally), plaintiffs.for

(MeredithNourie, RA., theof P. Cook on& ManchesterWiggin
T. for defendant.brief, orally),and Ducharme theDennis

-(Mullin) hisBROCK, andWayne Mullinplaintiffs,C.J. The
Mullin, the Court’sappeal SuperiorWilliam Juneparents, and

J.) forset aside the verdict andtheir motion to(Galway, denial of
defendant,a for the Violetjurytrial. The had returned verdicta new

Joy.M. We and remand.reverse
bya collision between an automobile drivenThis suit arose from

broughtby plaintiffsand a ridden Mullin. Thebicyclethe defendant
for the Thesuit, jury a verdict defendant.and the returned

trial, seeto the and for a newplaintiffs set aside verdictmoved
Super. “conclusively73, jury’sthat the verdict wasarguingCt. R.

in the of the lawand faceweight “[flew]the of the evidence”against
The trial court denied the motion.the evidence.”[and]

haveaccident could notthat theappeal, plaintiffs argueOn the
tofailingin observenegligencebut for the defendant’soccurred

bicycle, only away.ten feetMullin on his

conclusivelyif itmay against“A set aside isjury verdict be
153, 162,Watts,v. 136 N.H.the evidence.” Broderickweightthe of

(1992). of the600, “Conclusively against weight606 the614 A.2d
nothat the verdict was oneinterpretedbe to meanevidence should

omit-Id. and brackets(quotationscould return.”juryreasonable
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ted). a towill the trial court’s decision on motion set asideupholdWe
ora verdict unless the decision was made without evidence the court

194, 196,its Payeur,abused discretion. See Eichel v. 107 N.H. 219
287, (1966).A.2d 288

plaintiffsThe assert that the uncontroverted evidence showed
that the heright-of-way approachedMullin had as the defendant’s
automobile, yield,the defendant failed to and the collision occurred

Therefore,in theyMullin’s travel lane. that no reasonableargue
jury could found that the defendant did not RSAhave violate 259:91
(1993) and atlegally plaintiffsthat she was not fault. The further

thatassert the defendant’s claim that the sun blinded visionher
compelled greater takingher to exercise care toby precautions

for her lackcompensate of vision.
Mullin, bicyclist, subjectas a had “all of the allrights and to[was]

ofapplicable anythe duties to the driver other vehicle under the
(1993).of rightrules the road.” RSA 265:143 One such thewas

right-of-way, as RSA 259:91 provides:

“Right-of-way” shall mean rightthe of one vehicle or
in inpedestrian proceedto a lawful topreferencemanner

another or pedestrian approachingvehicle under such
direction,ofcircumstances or tospeed proximity giveas

to dangerrise the of collision unless grants precedenceone
to the other.

“Traffic rights wayrules of . .controlling designed prevent. are to
412,. . 410,. .” Cusson v. Beauregard,accidents 143 N.H. 727 A.2d

(1999).979, We981 have held that “one notshould be relieved from
injuries fromresponsibility resultingfor his negligence where such

negligence consists of the violation of a statute ordinanceor
omitted).todesigned promote safety.” Id. (quotation and brackets

The unequivocallyevidence established that the defendant failed
to theyield right-of-way to Mullin and violated her tostatutory duty

allyield oncomingto traffic. See RSA Mullin ininjured259:91. was
a automobile,collision with the defendant’s ofprecisely the type

prevent.accident the statute was tointended
10,The defendant that attestified about 3:00 onp.m. September

1994, was ofdriving gasshe out a station on Main inStreet Salem.
She testified the gasthat traffic around the station was “moderate”
and that the was fiatroad and straight. broughtShe her car to a stop
at of gas drivewaythe end the station’s and thebefore sidewalk. She

thattestified she looked twice in both directions oncomingfor
traffic, but impairedthat her vision was when she looked left
because “the was reallysun bad.” When she looked left for the



sun,time, impaired by the thethougheven her vision wassecond
car, a fire on theoncomingto.see.an station samedefendant was able

station, and firegas blinking lightthe a near theof the street asside
all,”distance, at who[Mullin]but she saw“[n]everstation thein

away.approximatelywas ten feet
traffic, approachedMullin thethe checked forAs defendant

thebicycle,on his to whitetravelingautomobiledefendant’s close
testimony,his he wasedge Byof the street.traffic line on the

hour. Mullintwenty perand milestraveling eighteenbetween
gasat whenstoppedautomobile thenoticed the defendant’s station

away.one feethe was hundredapproximately
sun,defendant, by the con-despite being partially blindedThe

roadway.to into the Mullinbegan proceedit safe andcluded was
I in ofpass gobefore was to front her to“[rjightthattestified car

her, He that he “no timepulledcar out.” stated had reactionby the
feet,or less than ten feet” fromeightas was “tenhewhatsoever”

Mullinpulled out into his travel lane.when shethe defendant’s car.
hood,vehicle, that went over the andhit assumes hethe defendant’s

beyondin of road the car. The defendantthe middle thelanded
out,' I a Ibump.all a Andand of sudden heardproceed“started to

— .”boy . . . TheI but I never saw thego,saw saw the bike
inimmediately, “righther carstoppedthat shetestifieddefendant

meantby bycounsel what shethe road.” When askedthe middle of
testified, “Well, I aroad,” probably proceededof the she“middle

I that Imean, immediately. sayI I can’t wasstoppedbitlittle over.
—I Ia bit. But wasdirectly just my probablyon side. I was little

traffic.”blockingwas
andcourt RSA 259:91quotedits the trialjury charge,In

was a violation of that statute andyou“If find that thereinstructed:
thatinjuries plaintiff,the to theor contributed causethat caused to

that violation of thefault.” It also statedlegal “[a]to aamounts
statute, that caused or contrib-a if find violationyouofprovisions

damage by plaintiff,or suffered theinjurytouted cause the
a for thejuryThe returned verdictlegalto fault.”amounts

subsequently plaintiffs’thedefendant, trial court deniedand the
trial,for a thatdeterminingthe and newmotion to set aside verdict

the of the evidence.conclusively against weightverdict notthe was
disagree.We

trial, thatjury’sat verdict the defendantevidence theGiven the
theconform withfault for the collision does notnot atlegallywas

The instruc-yield right-of-way.to thedutyon thejury instruction
canto a fault. Thereyield legala amountstion that failure tostated

by failingdutythatthat the defendant violatedquestionbe no here
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admission,to yield. RSA 259:91. ownBySee her the defendant
pulled into Mullin’s travel lane and he herstruck automobile. The

dutydefendant violated her to oneinjuring mightavoid who be
id.;using bythe street while she was partially blinded the sun. See

Robertson, (Ill. 1980)v.Hartigan 366,409 N.E.2d App.369 Ct.cf.
(proceeding without vision has been as negligencedescribed as

law).ofmatter The collision not happenedwould have had the
defendant yieldedseen Mullin and to his right-of-way.

The defendant contends that a juryreasonable could have found
her not negligent presentedbecause was thatevidence she was as

circumstances,careful as she could have been under the thatand the
collision occurred herdespite best efforts. See v.generally Hackett
Perron, 422, (1979) (occurrence419, 193,N.H.119 402 A.2d 195 of

fault).accident does not require finding of Although we have held
that “a motorist is not an againstinsurer all accidents involving
injuries [minors],” Co., 98, 100, 120to Ross v. Express 100 N.H. A.2d
335, (1956),336 in this case the is ofrecord devoid that theevidence

anydefendant took tosteps compensatewhatsoever for her lack of
clear vision. onlyThe excuse for not seeingraised the wasbicycle

trial,that the was“sun real bad.” At the presentdefendant did not
any evidence that attemptedshe to forcompensate her lack of
vision, sun,such as raising visor,her hand block usingto the a sun
sounding out,her horn proceeding,before orinching finding an

fact,alternative exit. In she conceded that she wearingwas her
regular glasses sunglassesand not or clip-ons. Additionally, counsel

oralconceded at that itargument reasonablywas foreseeable that a
bicycle might be on the road. insimplyShe looked both directions
twice, thought that she could go, pulledand into Mullin’s travel lane
when she knew that couldshe not see herclearly agreeto left. We

Ranch,with the court in v. Inc.,Tapp 341,Blackmore 575 N.W.2d
(Neb. 1998),348 sunlightthat “is a condition requiresthat drivers

to a degreeexercise of care commensurate with the circumstances.”
The defendant took no such action. See v.Addison Travelers

805, (La.Insurance Company, 1973)281 So. 2d 810 Ct. App.
that(providing driver byblinded sun has toduty speed);reduce

Reichert, (Ill. (driverBarth v. 609, 1962)181 N.E.2d 612 Ct.App.
may not be able to avoid being by sunlight,blinded but question is

blinded).what driver does beingafter

onBased presented trial,the evidence at we thatconclude no
juryreasonable could conclude that the defendant did not fail to

yield right-of-waythe and atwas not fault for the injuries to the
plaintiffs. Accordingly, the trial court erred denying plaintiffs’in the
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trial. The case isand for a newto the verdictmotion set aside
opinion.with thisconsistentproceedingsremanded for further

remanded.Reversed and

sit;NADEAU,J., the others concurred.did not

CourtLebanon District
No. 99-194

Hampshireof NewThe State

v.

Philip GalgayA.

17,April 2000

(Ann Rice,M. seniorattorney generalPhilip McLaughlin,T.
orally), theon the brief and for State.attorney general,assistant

Utter, P.A., (Philip H. Utter on the briefof ManchesterGreen &
orally), for the defendant.and

BROCK, RSAinterlocutory seebrings appeal,State thisC.J. The
II(a)606:10, (1986), from an of the Lebanon District Courtorder
J.) defendant,(Cirone, Galgay,A.Philipthe motion of thegranting

investigatory stop.a an Weto seized as result ofevidencesuppress
and remand.reverse

25,Onessentially undisputed. OctoberfollowingThe facts are
1998, called the Lebanonp.m.,11:20 Bert Martinat approximately

Hea drunk driver. statedreport suspectedtoDepartmentPolice


