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Petition The Judicial Conduct Committeeof

May 15, 2000

(WilliamNelson, Kinder, PC,& of ManchesterSaturley,Mosseau
judicialon and for the onSaturley orally),C. the brief committee

conduct.

Scott,Waldron, Doleac, PA, PortsmouthBoynton, Woodman & of
(Charles orally),B. the brief for Howard J. Zibel.Doleac on and

Barlow, Boston,PC, D.Hill & of Massachusetts (Joseph Steinfield
brief),and Houseorally,on the brief and Peter E. Ball on the for the

Judiciary Committee.

Concord,Miller, ofHampshireB. of for the New HouseBetsy
Representatives.

of hasHampshire RepresentativesPER CURIAM. New HouseThe
(“HJC”) anJudiciarythe conductauthorized House Committee to

into said to the conductinvestigation matters involveimpeachment
NewjusticesA. Brock other of theof Chief Justice David and/or

Court, itsSupreme adopt governingand to rulesHampshire
2000).9, HampshireThe(Apr.H.R. Res. 50 Newinvestigation.

(“JCC”)on Conduct is conduct-Supreme Court Committee Judicial
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adoptedrules it onOperatinga undering investigation.concurrent
Zibel,25, 2000, Howard J. executiveApril subpoenaedthe HJC

JCC, ofCraig, secretaryassistant executivesecretary of the Donna
JCC, Peck, of theacting secretarythe David executive JCC.and

the takingof andsubpoena required productionEach the documents
invoking originala The JCC motion thisof filed a court’sdeposition.

thean HJC to allow JCCjurisdiction, seeking requiringorder the
member,of JCC orspecial any deposition anycounsel to attend HJC

ongoingofprotect confidentialityin order to the JCCemployee,
The JCC’s motion is denied.investigations.

jurisdiction justiciabilityof andJCC’s motion raises issuesThe
separation powers.the of of We addressprinciplewhich arise within

ineach issues turn.of these

I. SEPARATION OF POWERS

I, Hampshireto Part Article 37 of the NewAccording
Constitution:

state,governmentIn the of this the three essential
thereof, wit, executive,to andpowers legislative,the

from,judicial, separate independentto be as andought kept
of, other, admit,governmentas the nature of a free willeach
or consistent that chain of connection that bindsas is with

fabric of constitution in indissoluble bondthe whole the one
amity.of union and

The of the of thepurpose “[separation co-equalthree branches of
protect... to agovernment against byis seizure of control one

abilitybranch that would threaten the of our citizens to remain a
128,Mone, 134,free sovereign people.”and Petition 143 N.H. 719of

(1998)626, LaFrance, 171, 176,A.2d v. 124(citing631 State N.H.
(1983)).340,471 A.2d 342 separation prohibitsThe of clausepowers

governmenteach branch of from on“encroaching powersthe and
branch,” 134,of Mone,functions of another Petition 143 N.H. at 719

406, 413,A.2d (citing Opinion Justices,at 631 the 116 N.H. 360of
116, (1976)),A.2d 122 and is “violated when one branch anusurps

another,”ofpower of Mone, 134,essential Petition 143 N.H. at 719
Justices, 552, 556,A.2d (citing Opinionat 631 the 121 N.H. 431of

(1981); 359,783, Justices, 363,A.2d Opinion786 the 110 N.H. 266of
(1970)).823, judicialA.2d legislative powers presently826 The and

at powerissue are the of the House of as “theRepresentatives
grand state,” II,of the Part 17 of theinquest under Article New

Constitution the ofHampshire power supremeand the court to
make, andpromulgate, court rules that have the force andenforce
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HampshireII,of law Part 73-a ofeffect under Article the New
(1997).Constitution and RSA 490:4

argues separation powersThe that enunci-HJC the of doctrine
by Hampshireated the New Constitution bars this court from

asserting jurisdiction request, jurisdictionor,over the JCC’s if is
nonjusticiable.proper, particularthat this case is The submitsJCC

jurisdiction justiciable.properboth that is and that this case is We
jurisdiction motion,thatconclude this court has to hear the JCC’s

question presentedcase,but on the facts of this the is
nonjusticiable.

II. JURISDICTION
judicial jurisdictionarguesThe HJC first that branchthe lacks

any legislative impeachment investigation.over matter to arelated
disagree.We

investigative power Legislature,The of the however
penetrating persuasive scope,and its is not an absolute
right any right, by neighborhoodbut, like is “limited the of
principles policyof which are other than on whichthose

right[that] strong enoughfounded,is and which become to
pointhold their own awhen certain is reached.” United

Rumely, 44;41,v.States 345 U.S. Hudson Water Co. v.
contending principlesMcCarter, 349,209 U.S. 355. The

underlying powerinvolved here are those the of the
Legislature investigate uponto on the one hand and those

rights guaranteedwhich are based certain individual to our
bycitizens the State and National Constitutions.

(1954).Wyman, 33, 41, 756,Nelson v. 99 N.H. 105 A.2d 764 The
principles case,Court has inreviewed these a more recent in which

it was said that:

argueThe defendants that this matter should not be
beyond scopebefore the court because it is the of our

1979).jurisdiction. (Supp. hand,See RSA490:4 Onthe other
“judicial powerour thatfundamental charter states the of

supremethe state shall be invested the court. . . .” N.H.
pt. pt.II, 72-a; II,Const. art. see also id. art. 74. This

controversy arises under our Constitution. As we observed
dispute speakerin an earlier abetween of the house and a

Governor:

interpretation“[The] ansolution involves of our State
legislative. .constitution . relative to the executive and
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functiona traditionalThis isgovernment.of ourbranches
isItresponsible.it isfor whichjudiciaryon theconferred

andother two branchesof thecompetencenot within the
confid­againstthe barnot fall withindoesconsequently
I, art.pt.courts. N.H. Const.to thequestionsing political

Bd., 92ControlII, 72-a; v. State Milk87, Cloutierart.pt.
(1942); Powell v.554, see199, 201-02, 55628 A.2dN.H.

(1969).”McCormack, 486395 U.S.

(1982)454,475-76,474, 446 A.2d 455Gallen, 122 N.H.v.Monier
168, 170155, 159, A.2dThomson, 316114 N.H.v.(quoting O’Neil

(1974)).

490:4,to RSAAccording

certiorari,ofissue writsmay. . .supreme court[t]he
pro-all other writs andandcorpus,habeasprohibition,

individuals,and tocourts, corporationstoto othercesses
reasonably requisiteall the dutiesperformand do andshall

ofjurisdictionof finalbybe done a courtnecessaryand to
of inferiorgeneral superintendenceandof lawquestions

courts.

of issues of constitu-adjudicationforis availablesystemThe court
For as was acknowl-rights. example,tional or other fundamental

jurisdiction toHJC, would havejudicialthe the branchedged by
In suchprivilege.matters of constitutionalconcerningissueshear

circumstances, I, Hampshire Constitu-Article 17 of the NewPart
fromare violatedrightsnot whosedeprive personstion does

inoccurs thebecause the violationseeking judicial simplyredress
investigation.impeachmentcourse of an

III. JUSTICIABILITY

jurisdictionof overjudicialthe is not divestedWhile branch
investiga­during legislative impeachmentarise amaymatters that

byis limitedtion, subject judicialof matters to reviewrangethe the
— i.e.,nonjusticiablecontroversy“A isconcept justiciability.the of

— demon­textuallythere is ‘aquestiona wherepoliticalinvolves
of issue to a coordinatecommitment thestrable constitutional

and man­judiciallyof discoverableor a lackpolitical department;
States,v. Unitedit . . . .’” Nixonresolvingforageable standards

(1993) Senateconcerning224, (holding question228 that506 U.S.
Carr,Baker v.nonjusticiable) (quotingwasimpeachment procedure

(1962)). Here, judgesof is186, impeachment217 the369 U.S.
II, Articleby Partlegislativeto the branchdemonstrably committed
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17 of Hampshirethe New Constitution. Acting under this constitu-
tional authority, Representativesthe House of delegated to the HJC

authoritythe to an impeachmentconduct -investigation and to draft
the rules under which its investigation would be conducted. The

requested byrelief the JCC calls for this court to overrule Rule 5 of
the HJC’s conductingrules for its impeachment investigation.

make,Because the toauthority andimplement, interpret such rules
delegated branch,is by the constitution to the legislative these rules

are, circumstances, nonjusticiable.under most Whether witnesses
before the-HJC should or should not be allowed to be in thedeposed
presence of counsel other than their personal politicalcounsel is a
question that is not for this court.

The JCC has not ofpresented the sort “unusual circumstances
that might ajustify searchingmore review of impeachment proceed-

Nixon, (Souter, J.,ings.” 506 U.S. at 253 concurring). If the HJC

to act in a seriouslymanner threatening integritywere the
results,its toss,of a[impeaching], say, upon coin or aupon

summary determination that supreme justice][a wascourt
judicial“‘a badsimply guy,”’ interference might appro-be

circumstances,Inpriate. such the action bemight[HJC]’s
beyondso far ofscopethe its constitutional authority, and

the onconsequent impact the so as to agreat,[state] merit
judicial response thedespite prudential concerns that
would ordinarily counsel silence.

(citation omitted).Id. The issues presently before the court do not
approach the oftypes unusual circumstances that are described
above.

Not only has. the JCC failed to demonstrate the sort of unusual
Nixon,incircumstances cited it has also failed to demonstrate that

either the or implementationHJC’s rules its of directlythose rules
anythreatens legal right cognizable by this court. Supreme Court

40(3-a)Rule imposes an ofobligation confidentiality personson who
serve on and work for the JCC. Adherence to obligationthis is

byenforced availability contemptthe of againstsanctions those who
violate contemptRule 40. Those sanctions already protect the
confidentiality of the information the JCC seeks to Ahprotect. order
requiring HJC to allow the specialthe JCC counsel to attend
depositions would not add necessary protection.additional In
addition, the representedHJC has that it intends respectto Rule 40

Thus,obligations. andthe rules the actions of the do notHJC
threaten the ofrights those JCC members or employees mightwho

it.appear Anybefore concern the JCC might depositionhave'that
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targetsthe ofliabilityin toHJC could resulttestimony given to the
justify interfer-judicialfar too toinvestigations is remoteongoing

carries out its constitutionalof the HJC as itsworkingsin theence
duty.

IV. CONCLUSION

of toRepresentativesof Houseauthority theThe constitutional
from thewithout interferenceimpeachment proceedingsconduct

to thisextensive, precludeis but not so extensive asjudicial branch
im-legislativefromarisinghear mattersjurisdictioncourt’s to

co-equal,this in our“It is the role of courtpeachment proceedings.
and toof to the Constitutioninterpretformtripartite government

Mone, 143 N.H. atunder it.” Petitiondisputes arisingresolve of
476,Monier, N.H. 446 A.2d at133, at 122 at(quoting719 A.2d 631

(1818)).Sherburne, 199,455; v. 1 N.H. 201-02citing Merrill
However, it is that theupon briefing apparentand argument,

nonjusticiable. Accordingly, thespecific byissue raised the JCC is
depositionsto attend HJC ofrequest specialfor its counselJCC’s

isemployees denied.JCC members and

BRODERICK, NADEAU,BROCK, C.J., HORTON, andand
JJ., sit; MANIAS, MANGONES, O’NEILL,DALIANIS, notdid

SMUKLER, JJ.,COFFEY, assignmentsat under RSAby specialand
490:3.
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