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judicialHillsborough-southern district
No. 99-015

Blagbrough & a.Corinne

v.

Town of Wilton

5,July 2000

(John brief,Molan, P.A., Krupski on andCook of Concord S. the&
fororally), plaintiffs.Sullivan theShawn J.

(JohnBranch,Devine, P.A., P.of ManchesterMillimet &
fororally),on brief and the defendant.Sherman the

Wilton,NADEAU, defendant, from anappealsThe Town ofJ.
(Dalianis, J.) ona landfinding bridgeorder of the CourtSuperior

Familythe Blagbroughandplaintiffs, Blagbroughof the Corinne
an earlier orderTrust, plaintiffs cross-appealto be Thepublic.
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finding the samepartial summary judgmentthe defendantgranting
a be We affirmbridge driveway crossing bridge private.and the to

findingand the thatgranting summary judgmentthe of reverse the
bridge public.is

a onpurchasedand residence BurtonBlagbroughWilliam Corinne
aby drivewayin Wilton in 1963. The is accessedHighway property

of frompaths Highway, convergetwo which enter Burtonconsisting
“bridge, pattern.at to create a Y” Bounded bythe entrance the and

Highway, bridge, triangularBurton the and the two a tractpaths, is
approximatelyof of 1300 feet. Afterconsisting square crossingland

driveway provides solely plaintiffs’the the access tobridge, the
property.

the nor a titleBlagbroughs’Neither deed search conducted when
they purchased the that the orproperty driveway bridgeindicates

1989, however,Inpublic. strengthenedare town inbridgethe the
with guidelines.accordance State The town also listed the driveway

and inbridge 1990 with the New Department ofHampshire
Transportation 229:5,as a class public highway.V See RSA VI

1999).(Supp.
During 1970s,the 1960s and the plowedtown and sanded the

1970s, however,and At indriveway bridge. some thepoint the town
ceased plowing driveway bridge residence,the from the to the

the itinforming Blagbroughs that no maintainedlonger private
town, nevertheless,driveways. The to bridgecontinued sand the and

drivewaythe from Burton toHighway bridge,the and occasionally
plowed portions,those atfrequently the Blagbroughs’ request.

Because the ofportion drivewaythe approaching bridgethe from
curved,Burton Highway was and because thethe entrance to bridge

narrow,was the onplowing blade the offront the town’s truck
prevented the truck from entering Thus,the bridge. to sand and
plow bridge driveway,the and town requiredthe was backto into
the driveway bridgeand from aHighway,Burton thatmaneuver was
both difficult dangerous. 1996,and In the town’s agentroad
informed Corinne Blagbrough that he intended to straighten the
approach to the tobridge safer,approachmake the inand October
1996 the town mapleremoved saplings and brush from the triangle
and spread asphalt in their place.

The Blagbroughs suit againstfiled the They allegedtown. that the
bridge public,was but that drivewaythe private. Theywas asserted
that the town’s inaction theremoving vegetation from trianglethe

(count I),constituted willful trespass and violated the timber
statute, (counttrespass 1999) II).RSA 227-J:8 (Supp. They also

asserted that the intentionallytown privatelisted their driveway as
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to maintain the drive-fundinga received federalhighway,class V
money driveway, therebyto on theway, expendand failed the

■ (counttaking propertya of theircommitting temporaryfraud and
III). duty tothey that the town breached itsFinally, alleged

(count IV), requir-reliefsought injunctiveandbridgemaintain the
(count V).maintain theing bridgethe town to

trial, and Blagbroughdied theBlagbroughPrior-to William
as plaintiff.Trust was added aFamily

III,on counts andsummary judgmenttown moved forThe IV V
and abstract of title createdsubmitting propertythe deed to the the

the which revealed nopurchased property,when- the Blagbroughs
the pleadingsfor The town also submittedpublicencumbrances use.

thetestimony indicatingBlagbroughand ofdeposition Corinne
The courtdriveway private.that was trialBlagbroughs’ position the

V, findingthe motion to and under RSA 229:1granted as counts IV
(1993) fact thatindicating plaintiffs’“no issue of materialgenuine

public highway.”as a Thedriveway bridgeand were ever classified
III notgroundsthe motion as to count ongrantedcourt also

challenged appeal.on
later, the moved to reconsider orplaintiffsthan four monthsMore

trial, that newlyfor a discovered evidencealternatively arguingnew
bridgeof 1765 included thehighway layoutindicated that the town’s

to thedriveway Highway bridge.and of the from Burtonportionthe
motion, reporta draftedplaintiffsIn of the the submittedsupport

surveyora as an land and forester.by they expertwitness retained
meetingto a townpartwhat is be ofThey purportedalso submitted

to his conclu-expert support1765 that construedrecord from the.
the without opinion.sion. The trial court denied motion

II,I courta on counts and the trial concludedAfter bench trial
by theremoving vegetationa trespassthat the town had committed

de minimis.damagesfound that the weretriangle,from the but
of thisrecognized historytrial court that “theAlthough the

to the instantbridge proceeding,”is now irrelevantdriveway and
thebridge public bridgeis a that townthe court also found that the

cross-appealand followed.duty appealhas to maintain. Thisa
by finding, in its orderthe trial court erredarguesThe town that

claims, servicingthat the thetrespass bridgeofon the merits the
cross-appealdriveway public. plaintiffsTheprivate wasplaintiffs’

bridgethat the andjudgment findingsummarythe ofgrant partial
driveway private.were
, the courtcontention that trialplaintiffs’address first theWe

summary judgment.by granting partialerred



121

In of atreviewing grant summary judgment,a we look the
evidence,affidavits and other and properlyall inferences

therefrom, indrawn the most to the non-light favorable
ofmoving party. If our review that noevidence discloses

fact,genuine issue material if movingand the partyof is
law,entitled to as a of wejudgment matter will affirm the

ofgrant judgment. We asummary disputedconsider fact
“material” for of ifpurposes summary judgment it affects
the litigationoutcome of the under applicablethe substan-

law.tive

481,Wolfeboro, 484,v. Town 1019,143 N.H. 740 A.2dSandford of
(1999) citations, omitted);1021 (quotations, and brackets see RSA

(1997).491:8-a Once the moving party has shown the of aabsence
genuine fact,ofissue material the opposing party “must set forth
specific facts the of ashowing genuineexistence issue for trial. Mere
denials or vague and general allegations expectedof areproof not

Castor, 237,enough.” Omiya 234, 194,v. 130 N.H. 536 A.2d 196
(1987) omitted).(quotation citationsand

RSA 229:1 establishes how a road inpublicbecomes New
Hampshire. Windham, 504,See v. 508,Catalano Town 133 N.H.of

858, (1990).578 A.2d 861 The statute provides:

Highways onlyare such as are laid out in the mode
prescribed statute,bytherefor or roads which have been
constructed for public overtravel land which has been

to a orconveyed city town to byor the astate deed of fee
interest,or easement or whichroads have been dedicated to

publicthe use accepted byand the orcity town in which
located,such roads are or roads which have been asused
travel,publicsuch for other than travel to and afrom toll

or ferry, 20bridge years 1, 1968,for prior Januaryto and
bridgesshall include the thereon.

added.) (1993)(Emphasis RSA 234:2 “bridge”further defines as

structure,a a clearhaving span of 10 feet or more measured
along the center line of the at the ofroadway elevation the

seats,bridge aspanning water course or other oropening
obstruction, across,on a public to traffichighway carry the
and shall substructure,theinclude superstructure and
approaches thereto.

added.)(Emphasis legislatureThe has to adelegated dutytowns to
maintain and repair bridges onlocated class IV or V public
highways. (1993); (1993).See RSA 231:90-:92 RSA 234:20
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CountryBeach v. Towntogether, Ryeconstrued ClubWhen see of
122, 126, 623, (1998),719 A.2d 625 these statutesRye, 143 N.H.

indicate, if the is public.a road it servicesbridge publicthat is Cf.
83,v. 23 N.H. 95Troy Company,Town Cheshire RailroadThe of

(1851) partto(bridges ordinarily “are deemed of theconstitute a
public highways”).

obligatenot on their face towns toBecause'the statutes-do
roads,on and such aprivatemaintain that are becausebridges

the of towns toobligatinglead to absurd resultconstruction would
access,ofrighthas no seebridges publicmaintain to which the

(1997)396, 398, 333,Owens, 142 702 A.2dv. N.H. 335Atwood
(statutes result), thatto lead to absurd we concludeinterpretednot

if it services private.a likewise the road isbridge privateis
judgment, the town thatsummary arguedIn its motion for

the becomeprove drivewaynot hadplaintiffs couldbecause.the
to229:1, dutythe town maintainto RSApublic pursuant had.no

objection,In their thedriveway bridge. plaintiffsthe or theeither
portion driveway crossingthat the of thethey would “showalleged

for forpublicand use travelpublic through... is dedicationbridge
1, since 1834 andto 1968 aroundtwenty years prior January

evidence,the viewedplaintiffsthe contendappeal,thereafter.” On
the becomefavor, finding drivewayin a that hadtheir supports

of use.twenty years public disagree.Wepublic through
229:1 asprovision of RSA“publicconstrued the use”We have

public highway through prescrip­of athe establishmentdescribing
140,Shortt, 240, 243,v. N.H. 652 A.2dtion. Town 139See Warrenof

(1994). mustby prescriptionan easementclaiming141 party“[A]
twentyfor theshowing public years;than a of usedemonstrate more

Id.to been adverse.” Inadditionally must be shown havepublic use
case, drivewayof fact as to the andto raise an issue whetherthis

plaintiffsthe werepublic through prescription,bridge had become
from which trial court couldto submit evidencerequired the.

1968, the used thepublictotwenty years priorconclude that for
the owner’s Seeright permission.claim of withoutdriveway under a

Catalano, 510, 578 861.at A.2d at133 N.H.

solelyis left to be implied. . . this essential elementWhere
of ause, appearit that such use wasfrom the mustpublic

it hadto the owner that wasapprisecharacter calculated
of use must be sucha claim of The nature theright.under

known,knew, toor haveoughtas to that ownershow the
exercised, uponnot in hisbeingrightthat the was reliance

tobut without his consent.regardor permission,toleration
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omitted).509-10,Id. at 578 A.2d at 861 (quotation
The a inplaintiffs rely upon Blagbrough’sstatement Corinne

affidavit the the was as millproperty publicthat 1800s used a“[i]n
[bridge driveway.” Theyand access was over the the also citeand]

containing photographs plaintiffs arguedocuments that the depict
1800s,the inbridge the and records assert demonstrate thatthey

the moneystown “had allocated for of in 1873 andrepair bridgesthe
1875.”

documents,With respect to the historical we at timenote that no
in the plaintiffs significancetrial court did the theirexplain other

to cite in objectionthan them their for the proposition theythat
portionwould ofprove driveway bridge”“the the to becrossing

public.

however,assuming,Even that photographs depictthe the
inplaintiffs’ property publicthe 1800s and that onexpendituresthe

bridges bridge,included their we conclude that the submissions fail
ansupportto bridgeinference that the used thepublic driveway and

afor continuous twenty-year period that such useand was adverse.
most, theyAt ansupport publicinference that the the drivewayused

pointand at some inbridge the 1800s.
plaintiffsThe rely uponfurther the report purportedand the town

meeting record that plaintiffsthe submitted theirwith tomotion
areconsider or for new arguestrial. The town plaintiffs’that the

reliance upon those exhibits is asimproper they were not submitted
objectionwith their to summary judgment.

objectionIn reconsider,its to the motion to arguedthe town that
denythe court should the motion as untimely, see SUPER. CT. R.

(motions59-A to must be days),reconsider filed within ten and that
rejectthe court should the exhibits because Superior Court Rule

59-A does not authorize the submission of further evidence. With
respect trial,to the arequest for new the arguedtown that the

evidence,”report was not onbased “new on publicbut records
available priorto the plaintiffs summaryto the motion for judg-

unreliable,ment. The town arguedalso that the “new evidence” was
and not producewould a different result at a new trial. The trial
court denied the motion.

appeal,On the plaintiffs have not addressed argumentsthe
raised theby upontown below which the trial court could have

in denyingrelied the Itmotion. is the plaintiffs’ burden on toappeal
demonstrate that the trial court’s wasruling clearly oruntenable

prejudiceunreasonable to the Cochran,of their case. See State v.
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(1990).756,670, 672, 757 conclude that the132 A.2d WeN.H. 569
not their burden.plaintiffs have carried

(1)that: the town main-plaintiffs rely uponThe also evidence
1970s; (2)winter in the 1960s and theduringtained the thebridge

1990s,on occasions in the andbridgethe severalrepairedtown
ofby designated by departmentthereferred to the a numberbridge

(3) a road indrivewaythe as class Vtransportation; the town listed
(5)(4) 1989;in the town1990; bridgethe town theupgraded

(6)1989; signtown a atdriveway postedin and theresurfaced the
bridge.traffic to cross theonly passengerbridge permittingthe

that the town treated thethis evidence establishesAlthough
1963,to itsubsequentas failsdriveway bridge publicand at times

that used thepursuant publicto to RSA 229:1 thedemonstrate
adversely twentyfor to 1968.bridge years prioranddriveway

thatFinally, argumentthe the referencesreject plaintiffs’we
bridge’sat to thein their and evidence submitted trialpleadings

a Vlisting publicthe as class roadpublic driveway’snumber and
summary judgment. onlyEvidence submitteda reversal ofsupport

in a onreviewing pretrialat considered ordertrial is not to be
491:8-a, Moreover,III. while theSee RSAsummary judgment.

verythat at the least theplaintiffs’ positionindicate thepleadings
bridgeto thefail thatbridge public, pleadingswas those establish

Indeed,to RSA 229:1. thedriveway pursuantin fact were publicand
thatplaintiffs’ positionindicate theunequivocally thepleadings

public.notdriveway was
sum, specificfailed to “set forthIn we conclude that the plaintiffs

a for trial” as togenuinethe of issueshowingfacts existence
todriveway public pursuantor ever becamebridgewhether the

237, 536 A.2d at (quotation130 N.H. at 196Omiya,RSA 229:1.
omitted). argumentsplaintiffs’ remainingWe have considered the

and find to be withoutsummary judgmentwith to themrespect
merit, N.H.Vogel Vogel,discussion. See v. 137warranting no further

(1993).595, affirm321, 322, Accordingly, grantA.2d 596 we the627
summary judgment.of partial

summary judg-trial court’s ofgrantconcluded that theHaving
that thenext the contentionment was we consider town’sproper,

publicthe was wasfinding bridgetrial court’s thatsubsequent
by bindingtrial court are on us unless“Findingserroneous. of fact a

aor as matterbynot the evidence are erroneousthey supportedare
94,Sommers, 686, 690,143 742 A.2d 97law.” v. N.H.of Sommers

(1999) omitted). courtarguestown that the trialThe(quotation
originalthe itsmatter of law because court never vacatederred as a
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finding genuinethat no of fact to whetherissue material existed as
bridge public.the was

placeThe town that the court “failed to the on[town]contends
of toownership bridge[it]notice that considered the be an

issue . the ofdeprived opportunityunresolved . . the[and] [town]
. plaintiffs’to evidence . to thepresent fully. and cross-examine”

plaintiffswitnesses. The intheycounter that fact introduced
bridge drivewayevidence at trial that the and were thatpublic, and

the court has discretion to an on summaryreverse erroneous order
judgment sponte.sua

The plaintiffs upon Cilley Bearings,v. Newrely Hampshire Ball
(1986).Inc., 401, 514128 In Cilley,N.H. A.2d 818 we that a trialheld

may sua ajudge sponte prior summaryreverse denial of judgment
powerbecause such purposeis consistent with the inherent in RSA

of491:8-a the of trial no ofeliminating expense where issue material
remains, parties previouslyfact and because been grantedthe had

opportunitya full onto be heard the motion. 128 N.H. atCilley,See
405, 514 A.2d at 820.

case, however,In this grantedthe trial court’s initial ruling the
summarytown judgment plaintiffs’on the claims with respect to the

dutytown’s to bridge.maintain the “Once a ajudge issues[trial]
partial summary judgment order certain fromremoving claims a
case, the aparties right rely byhave to on ruling forbearingthe
from introducing any evidence or incross-examining witnesses
regard Leddy Inc.,to those claims.” v. Drywall,Standard 875 F.2d

(2d383, 1989).386 Cir. inAccordingly, unlike the plaintiff Cilley, the
justifiablytown upon and,relied the trial pretrialcourt’s ruling

therefore, effectivelywas opportunitydenied the to proffer evidence
at trial on the issue it to be Algieassumed settled. See v. RCA Global
Communications, Inc., 875, (S.D.N.Y. 1994),891 Supp.F. 883 aff’d,

1995).(2d60 F.3d 956 Cir.

We hold that a trial court maybefore reverse a pretrial
trial,ruling disposesthat of an forissue the court providemust the

parties with adequatenotice “give opportunityto them an to present
relating newlyevidence to the atrevived issue” trial. 875Leddy,

F.2d 386. findingat We conclude that the court’s that the wasbridge
public and that the town has a toduty maintain it was legally
erroneous and prejudicial; it was directly contrary to the court’s

granting partialorders summary andjudgment denying the plain­
reconsider,tiffs’ motion to and the court noprovided notice that

ownership of the bridge was an issue to be resolved at trial.
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the town’sfindingthe and need not addressAccordingly, we reverse
remaining arguments.

inpart; part.in reversedAffirmed
sit;Broderick, jj.,C.J., notBrock, didand Horton and

in theDALIANIS, J., participatesit orwas recused and did not
GRAY, J., justice, MCHUGH anddecision; superior courtretired

JJ.,GROFF, special assignment underjustices, bycourt satsuperior
490:3; all who sat concurred.RSA

Rockingham
No. 99-006

BurseyR.Faith

v.

Baxter,Bank, PresidentPeter J.CFX
July 5, 2000


