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the town’sfindingthe and need not addressAccordingly, we reverse
remaining arguments.

inpart; part.in reversedAffirmed
sit;Broderick, jj.,C.J., notBrock, didand Horton and

in theDALIANIS, J., participatesit orwas recused and did not
GRAY, J., justice, MCHUGH anddecision; superior courtretired

JJ.,GROFF, special assignment underjustices, bycourt satsuperior
490:3; all who sat concurred.RSA
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Silver, Manchester,Dorothy F. of brief forby orally,and the
plaintiff.

(MichaelP.C.,Lane of P.Bentley, Bentleyand Keene on the brief
orally),and for defendant.the

DALIANIS, J. This two separatecase involves transactions with
plaintiff,CFX Bank. The Faith R. a of theBursey, appeals decision

J.) defendant,Superior (Coffey,Court after a bench trial that the
Bank, orCFX did not convert tonegligently respectact with certain

Bankproceeds. contendinginsurance CFX that thecross-appeals,
in itsuperior findingcourt erred that converted certain funds and

negligentlyacted with to aregard second transaction. We reverse
decisions,and remand both CFXaddressing Bank’s cross-appeal

first.

—-I. FidelityTransaction One The Checks

1991, plaintiffIn the a husband,filed libel for againstdivorce her
Arthur H. Bursey, Jr. (Bursey). parties jointlyThe held two

Fidelity Boston,accounts with (Fidelity)Investments in Massachu-
setts, $37,959.81.totaling 2, 1992,On BurseyOctober theredeemed

accounts, checks)two and two checks (Fidelity were issued made
payable to:

Arthur H. Jr.Bursey,
Faith R. Bursey.

—4, 1993,On openedJune aBursey passbook insavings account
—onlyhis name at The inValley Bank and depositedSuncook the

Fidelity checks into this account. The Fidelity checks were endorsed
byonly Bursey. The BankValley was CFXacquired by Bank in April

1990, 15,mergedand the two Thus, Bank,on November 1993. CFX
as to Bank,successor ValleyThe is the indefendant this case.

14, 1993,On June Bursey for aapplied collateral loan in the
$34,000amount of from CFX Bank and pledged as collateral his

passbook savings account containing the Fidelity checks. CFX Bank
$34,000paid Bursey by treasurer’s check. That day,same the

Fidelity checks returnedwere to CFX Bank by Fidelity. The reason
for unclear,the returns is but appears to have been either due to the
lack of endorsement or the stale dates of the checks. CFX Bank
requested Bursey funds,that replace 16,the and on June CFX Bank
received two wire from Fidelitytransfers in the same amount as the
returned checks. The wired funds were topayable “ARTHUR H

BURSEY,”FAITH R byfollowed the account Burseynumber.
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loan,- thechargedand Bankon his CFXsubsequently defaulted
for the loan balance.accountpassbook savings

■Bank, itthatagainst contendingCFXplaintiff filed suitThe
hernegligently paid despitethe checks and themFidelityconverted

finding fyothcourt thatsuperior agreed,endorsement.missing The
on therequiredendorsements wereplaintiff’sand theBursey’s

CFX Bankconversion occurred whenFidelity checks and that
without the endorsement.plaintiff’sthe checksaccepted

superiorthat the courtIn its CFX Bank contendscross-appeal,
(2)(1994)(1) retroactively;382-A:3-420by: applying RSAerred

though Fidelitya even the checksplacethat conversion tookfinding
(3) theregulationsto tounpaid; failing applyreturned federalwere

place Fidelityof funds that took after the checkselectronic transfer
(4) the the full amountunpaid; awarding plaintiffreturned andwere

to half.opposedchecks as oneof the Fidelity

court considered recent amend­superiorand theplaintiffThe
(UCC), RSA 382-A:3-­to Code seements the Uniform Commercial

(1994), As CFX Bankparticularin RSA 382-A:3-420.seq.101 et
1,notes, Januarywas not effective untilcorrectly RSA 382-A:3-420

the two transactions1994, disputeddates on whichafter the
the 1961 of the UCCapplywe versionAccordingly,occurred.

of theinstruments at the timegoverned negotiablebecause it
Ltd.Barnsley Empire Mortgagev.transactions involved. See

(1998).63,723,V, 721, 720 A.2d 64142 N.H.Partnership
- thatfindingcourt’sdispute superiorBank does not theCFX

bothjointly payable plaintiffto theFidelitybecause the checks were
to enforce the checks.requiredand both wereBursey, signatures

382-A:3-116(b) (1961) amended, reenacted(repealed,RSASee and
1993) (effective 1994));10(d) 1,January(Supp.as RSA 382-A:3-1

(1976).487,485, 413, NorA.2d 415Pfeffer,v. 116 N.H. 363Litchfield
depositedandalone endorsed the checksdisputed Burseyis it that

Instead, CFX Bankonlyan his name.bearingthem into account
under RSA 382-A:3-­the checks were converteddisputes whether

419(1)(e) (1961) amended, and reenacted as RSA 382-A:3-­(repealed,
1993) (effective 1, 1994)).January420 (Supp.

thatpart, “[a]ninprovides, pertinentRSA 382-A:3-419
forgedit on a indorse­paid... isinstrument is converted when

forgedto a endorse­equivalentismissingment.” A' endorsement
382-A:3-419(1)(c). Abingtonv.See GMACfor of RSApurposesment

1992).(Mass.Co., 1085, generallySeeN.E.2d 1089 n.8Ins. 602Cas.
3-419:215, atAnderson, §Commercial CodeR. Uniform6A

1998).(3d remaining as to whetherThus, only questionthe157 ed.
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theyis were factFidelitythe cheeks were converted whether in
“paid.”

Fidelitycourt ruled that CFX Bank converted thesuperiorThe
Bursey.depositit them for from While weacceptedchecks when

accepted Fidelitythat Bank should not have the checksagree CFX
endorsement,plaintiff’sfrom without the see True v. FleetBursey

679, (1994),Bank-NH, 681, 671,138 N.H. 645 A.2d 672 we do not
withagree plaintiff Fidelitythe that “it is irrelevant that returned

the checks to CFX Bank.”
“The a .interpretation ultimately byof statute . . is to be decided

this The superior legal applicationcourt. court’s conclusions and its
ultimatelyof law to fact are forquestions this court.” N.H.

Commissioner, Educ., 246,Challenge 249,v. N.H. 142Dep’t N.H.of
(1997)1252, omitted).698 A.2d (quotation1253 and citation

This is an of first inimpression Hampshire.issue New Because a
“primary ofpurpose the UCC is to make uniform the amonglaw the

jurisdictions, jurisdictionsvarious look to other guidance.”we for
724,142Barnsley, N.H. at 720 at (quotationA.2d 64 and citation

omitted). A majority of thatStates have addressed this issue have
adopted §the view that payment requiresunder UCC 3-419 more

See,acceptancethan mere by collectingthe or depository e.g.,bank.
Co., (Colo.Kelly 1037,v. Central Bank and Trust 794 P.2d 1042 Ct.

1989)App. (collecting depositoryor bank pays check when it credits
its customer’s account with check proceeds collected from drawee
bank); America,Franklin 1231,v. Ins. Co. 737 E2d 1236-37Safeco of
(Or. 1987) (prima conversion case established against deposi­facie
tory bank if bank actually instrument inpaid cash on forged
endorsement); Anderson,6A §Uniform Commercial Code 3-­

(no419:15-18, made).at 69-70 conversion unless paymentactual But
Knight Bank,see 263, (La.v. Guar.First 577 So. 2d 268 App.Ct.

1991) (converting certificates depositof to money orders constitutes
certificates).ofpayment said

In Bank,Alumax Aluminum v.Corp. N.A.,Norstar 572 N.Y.S.2d
133, 1991),134-35 (App. Div. a check jointly payable to two
companies was accepted by a thoughbank even one endorsement
was missing. When the check was throughsent the collection
process, the drawee bank dishonored the check and returned it for
lack of endorsement. Id. at 134. The court held that depository“the

must, atbank point,some have proceedsreceived the of the
wrongfully accepted check” to be liable for Id.conversion. at 135.
The plaintiff on phrasefocuses the “at point”some and contends
that CFX Bank indid fact proceedsreceive from the dishonored
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Fidelity wiredchecks, received the loan or whenBurseyeither when
disagree.substitute funds. We

wronglythe ac­proceedsBank receivedCFX never from
checks, later received funds fromFidelity although it wiredcepted

transaction,checks. That wireFidelity to cover the dishonored
however, Fidelityinitial of theacceptancefrom theseparatewas

returned, hadIf, Fidelity Burseychecks werechecks. theafter
orFidelity provideda to the dishonored checkswritten check cover

source, not haveBank wouldthe funds some other CFXfrom
fromchecks but rather anotherproceeds Fidelitythereceived from

notFranklin, analysis737 P.2d at 1237. The shouldnew source. Cf.
of the funds was the samemerely coveringthe sourcediffer because

hold as aFidelity checks. Because weoriginalas source of thethe
bychecksFidelityof the mere of theacceptancematter law that

under RSA 382-A:3-­Bank not alone constituteCFX does conversion
checks,419(1)(c) Fidelitywas on thepaymentbecause there noand'

superiorof the court on this issue.rulingwe reverse the

— InsuranceII: Transaction Two The Checks

by plaintiffhome owned the, 13,1993, a Florida vacationOn March
signedBurseya Thedamaged by plaintiff'andand was flood.Burséy

Company. Auto-of loss form with Auto-Ownersa Insuranceproof
(insurance checks) topayabletwo checksissuedOwners Insurance

$43,785.05 andJr,” forJ & Faith R one check“Bursey, Arthur
$29,000.foranother

26, 1993, a second account with CFXBursey openedAugustOn
Bursey and thedepositedof Faith RobinBank in name and thathis

is- theBurseyFaithinto this account. Robininsurance checks
theBursey Only Bursey endorsedplaintiffof anddaughter the

depositing them.insurance checks before
• this13, 1993, hisBursey daughter pledgedandSeptemberOn

$65,000. Burseyin the amount ofBurseya tofor loanaccount
accountcollateral of this seconddefaulted, Bank used theand CFX

satisfy the loan.to
in conversionCFX Bank was liablecontended thatplaintiffThe

Thedeposit.checks forfor the insuranceacceptingand negligence
duty toBank under no determinethat CFX wassuperior court ruled

thatBurseys, and thus ruled CFXtwo Faith R.that there were
accepting the insurancebyor act negligentlynot convertBank did

deposit.checks for
bysuperiorthat the court erredplaintiffappeal, arguesOn the

and in accordance withgoodin faiththat CFX Bank actedfinding
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(1)practicesreasonable commercial because: the insurance checks
(2)by plaintiff;were not the guaranteeendorsed CFX Bank’s of the

(1961)missing endorsement was erroneous under RSA 382-A:4-205
1994); (3)and(repealed recodified and the joint account was

authorityestablished ofwithout the of one the ofco-owners the
account.

checks, checks,The Fidelityinsurance like the jointlywere
payable plaintiffto both the Bursey,and and thus both signatures

requiredwere enforce the 382-A:3-116(b);to checks. See RSA
487,116Litchfield, N.H. at 363 againA.2d at 415. Once the

insurance checks were only byendorsed but on thisBursey, occasion
he deposited jointthem into a openedaccount in his name and that
of his daughter, Faith Robin Bursey. superiorThe court concluded
that CFX Bank in“acted faith andgood in withaccordance
reasonable commercial standards when it accepted depositfor the
two insurance . . .checks CFX Bank was[because] under no duty
to determine that there were two Burseys,Faith R. one being the
plaintiff and beingthe other her daughter.”

We do not thatdisagree CFX Bank could reasonably believe the
checks,payeenamed on the insurance R.Faith wasBursey, the same

Faith BurseyRobin newlywho was named on the opened account.
is,That there are two Faith R. Burseys however, irrelevant because

we hold that CFX Bank wrongfully accepted the insurance checks
necessarywithout a endorsement.

CFX Bank argues that accepting jointly payable checks for
jointdeposit into a account onlywith one payee’s is notendorsement

wrongful acceptance. We disagree. provide“The UCC does not an
exception permitting an instrument topayable two topersons be

by only personendorsed aslong depositedone as arethe funds into
jointa . . . Bank,account.” v. Dauphin Deposit 697 A.2dManfredi

(Pa.1025, 1030 1997), denied,n.13 Super. Ct. appeal 717 1028A.2d
(Pa. 1998). But v.Beyer Dillon,see First 1285,Nat. Bank 612 P.2dof

(Mont. 1980)1290 (holding bank complied with reasonable commer­
cial standards bank’s good check,when faith not challenged, and

payable wife,jointly to husband and lackingdeposited endorse­
wife).jointments to of Thus,account husband and CFX Bank’s

notactions are excused because the insurance checks depos­were
jointited into a account.

382-A:4-205,Under RSA

depository[a] bank which has taken an item for collection
may supply any indorsement of the customer which is
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contains the wordstitle unless the itemnecessary to
required” or the like. In the absenceindorsement“payee’s

byon the item therequirement placeda statementof such a
bydepositedthat the item wasdepositary bank to the effect

as theaccount is effectivea or credited to hiscustomer
customer’s indorsement.

Bank thedeposit, suppliedit checks for CFXacceptedWhen the
by the insuranceBursey stampingof Faith R.missing endorsement

OF THE WITHINTHE ACCOUNTchecks “CREDITED TO
ValleyTheEndorsement GuaranteedNAMED PAYEE Absence Of

of the to endorse thestampBank contends that its useBank.” CFX
BurseyFaith Robinacceptable becauseinsurance checks was
openedat the time the account wasa customer of the bankbecame

26,Auguston 1993.
(1961)382-A:4-104(1)(e) amended, and reenacted(repealed,RSA

1993) 1994))(effective 1, “anydefines asJanuary “customer”(Supp.
bank haswith a bank or for whom thehaving an accountperson

a an account withcarryingincludes bankagreed to collect items and
a ofThus, Robin was customer theBurseyanother if Faithbank.”

26, 1993, stamped guaranteethen CFX Bank’sbank on August
hold, however, Burseythat Faith Robinmight proper.have been We

26, 1993.Augustwas not a customer on

in tois some circumstances“Although privilegeda bank
itendorsement, canmissing only supplythe endorsementasupply

v. Citizens Bank &Mid-Atl. Tennis Cts.is that of its customer.”
1987).(D.140,Co., argues143 Md. CFX Bank658 Supp.Trust F.

26, 1993, Burseyopened Auguston boththat when the account was
of theBursey regardingbecame customers bankand Faith Robin

however,reveals, Burseythat Faith Robinthat account. The record
joint account andopenedwhen her father thepresentwas not

form nor thesigned application signatureneither the accountnew
(Ariz.Bank, 881,P.2dv. 796 887card. See ArizonaSchoenfelder

1990) (determination ofrelationshipfocuses onof “customer”
account,bank, knowledgeand bank’s of suchto ofparties purpose

Nevada, 524,facts); Bank 655 P.2dCo. v.First Nat.Krump Const. of
(Nev. 1982) it notbecause did initiate(company525 not customer

manner). “Ainby seeking anyits serviceswith bankinteraction
and whoan account with the bankjoint who does not havepayee

athe bank is notprocessthe collection withdoes not initiate
Therefore, thatsupplythe bank cannotof the bank.‘customer’

otherpresented bywhich is theindorsement to a checkpayee’s
of theimproper paymentwill be liable forpayee, and the bank
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ANDERSON, 4-205:8,§7item.” R. UNIFORM COMMERCIAL CODE
(3d 1995).42at ed. Because CFX Bank cannot thesupply signature

of a itdepositor, accepted deposit jointlynon-customer for a payable
Thus,check a necessarywithout endorsement. we reverse the

superior CFX is notrulingcourt’s that Bank liable for conversion
382-A:3-419(1)(c).under Kelly,RSA 794 E2d at 1042. CFX Bank did

not, law,as a of inmatter act accordance with reasonable commer­
incial handlingstandards the insurance checks deposited without

plaintiff’s signature. Therefore,the the in RSAdefense 382-A:3-­
419(3) (1961) amended,(repealed, reenacted RSAand as 382-A:3-­

1993) (effective 1994))1,420 (Supp. January is not available to CFX
Bank. Id. at 1043.

We have reviewed CFX Bank’s remaining arguments whyas to
•Faith Robin Bursey was a customer and theyconclude that are

case,without merit under the circumstances of this and warrant no
322,further v. 321,discussion. See 137 N.H.Vogel Vogel, 627 A.2d

595, (1993).596
We reverse and superiorremand to the court proceed-for further

ings consistent with opinion.this

Reversed and remanded.

BROCK, C.J., JJ.,and BRODERICK, sit;HORTON and did not
GRAY, J., MCHUGH,superior justice, J.,retired court and superior

justice,court specially assigned 490:3,pursuant to RSA were
not GROFF,recused and did sit or participate decision; J.,in the sat

by special 490:3;assignment pursuant to allRSA who sat concurred.

Cheshire
No. 98-834

HampshireThe State of New

v.

PelkeyRichard

5,July 2000


