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ment, v.reinforcing prejudicial impact. Statesignificantits Cf.
(fact(1997)149, 930,159, 937 that142 N.H. 697 A.2dHennessey,

in closing argumentdid not mentionprosecutor specifically evidence
harmless).that its admission wasto determinationcontributed

considerations, thewe conclude thatBased on all of the relevant
beyond a that admissionState failed to establish reasonable doubt

not affect the verdict.of the defendant’s statement did

and remanded.Reversed

BRODERICK, JJ., sit;BROCK, C.J., did notand HORTON and
GROFF,GRAY, J., justice, and andsuperiorretired court MCHUGH

JJ., by special assignmentsat under RSAsuperior justices,court
490:3; all sat concurred.who
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attorneyT. A.Philip McLaughlin, general Ayotte, assis-(Kelly
tant onattorney general, orally),the brief and for the State.

(PaulTwom,ey Office,& Sisti Law of Chichester onTwomey the
fororally),brief and the defendant.

DALIANIS, defendant, Santamaría, appealsJ. The Paul his con-
J.)(Smith,viction in ofSuperior degreethe Court one count of first

(1996)assault in of afollowing juryviolation PSA 631:1 trial. The
challenges sufficiencydefendant the of the andevidence whether the

court in permitting police testifyerred a officer to as an expert
witness. We affirm.

State,in lightViewed tothe most favorable the the evidence
would support the factualfollowing findings. attendingWhile a
party fraternity,at his the victim overheard the defendant make a
sexual to acomment of The victimgroup girls. ascertained that the

adefendant was not member of the fraternity. approachedHe then
said,the defendant “I youand heard are a Ifhigh school student.

you are, you going toare have to leave.” The responded,defendant
you?”“Who the f— are Because the defendant was not a member of

him,the fraternity, the victim told “You are togoing have to leave
or you said,else to a-going get yourare kicked.” The victim also

I“What meant to tell you goingis a number of are topeople kick
your a-.” The defendant testified that he responded by saying, “I

leave,may areyou mybut not to kick a-.”going Approximately five
later,seconds victim grabbed bythe the defendant his shirt. The

of,defendant hisresponded by bringing left hand to the back and
of,around the front the victim’s neck. As the defendant’s hand
neck,reached histoward the victim observed that the defendant was

thereafter,aholding “yellow, orange-ish object.” Immediately the
victim felt a burn on ofsevere the back his neck. He then said to the
defendant, that,cut me.” prior“You The victim testified to being
cut, he not the andpunch anydid defendant had not brandished kind
of wuapon.
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At hospital,to room. theemergencyThe victim was taken the local
himPolicePlymouth DepartmentTanner of the interviewedOfficer

injuries. thirty-eighthis The victim receivedand photographed
theon neck. Tanner was unable to locatestitches his Officer

cut victim’s The wasinstrumentality that the neck. defendant
indegreewith count of first assault violation of RSAcharged one

631:1.
trial, Tannertestify.At called Officer Tanner to Officerthe State

injury.as to of Heexpert testifyas an to the cause thequalifiedwas
injurythat asreportread from a doctor’s described thethen

inches, andin' five full skinthickness involvesaspect,“[l]ateral
bleeding.”is clean with minimalonly.subdermal tissue Wound

examination, uponTanner thatdirect Officer testified basedOn
observation, sharpit that a knife made the wound. Onappearedhis

cross-examination, however, sharpthat theOfficer Tanner testified
Rather,by “any sharpcut caused a knife.necessarilywas notclean

injury.could have caused the victim’simplement”
anpossessingand toThe defendant testified at trial admitted

tool, themaya he have beenobject, computer that believed
A that after thethat cut the victim. witness testifiedinstrumentality

leave, aggres-to the defendant becamevictim asked the defendant
Theguilty.found the defendantjurysive toward the victim. The

defendant appeals.
thedeadly weapon,assault with aTo convict the defendant of

ora doubt that heprove beyond “[p]urposelymust reasonableState
deadlyabodily injury byto another means ofknowingly cause[d]

1(b).631:1, Here, thatalleged. indictment. . .” RSA theweapon
means“bodily injury byto anotherknowinglydefendant causedthe

neckdeadly in that the Defendant cutweapon, [the victim’s]of a
The that thea knife . . . .” defendant contends becausewith

had totype weapon,use of a of the Statealleged specificindictment
a response,that knife was used. Inbeyond a reasonable doubtprove

raise belowthat the failed to this issuethe State contends defendant
addition,In thenot onpreserved appeal.and it is therefore

insufficient evidence to establishthat there wasarguesdefendant
deadly weaponfact used.that a knife in thewas

that theany argumentthat the waivedWe hold defendant
in thedeadly weaponto that the involvedrequired proveState was

hadjurya that the Statewas knife. The court instructed theassault
ofcharge degreeof firstburden to each element theprovethe

deadlyaAs to what constitutesbeyondassault a reasonable doubt.
anyincludes“[d]eadly weaponthe instructed thatweapon, jury was
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firearm, knife, or other or thingsubstance which in the itmanner is
used, used, used,intended to be or tothreatened be is toknown be

ofcapable producing bodilydeath or serious injury.” The defendant
instruction,objectdid not to this and therefore cannothe now argue

that the State was torequired prove that a knife inwas theused
190,assault. See State v. 122Lurvey, 192, 592,N.H. 442 A.2d 593

(1982). Thus, the argumentdefendant’s that there was insufficient
evidence to establish that a knife was involved is moot because the
State was required proveto aonly deadlythat weapon used.was
Moreover, jury rightthe had the to conclude from the evidence that

knife, fact,a in beenhad used. It did not have to accept the
defendant’s testimony that the was causedinjury by computerthe
tool that producedhe for the first time at trial.

nextWe address the defendant’s contention that the evidence was
insufficient to support a finding that he did not act in self-defense.
“[W]hen of admitted,evidence self-defense is conduct negating the
defense an offense,becomes element of chargedthe which the State
must prove beyond a reasonable McMinn,doubt.” State v. 141 N.H.
636, 645, (1997) (citations1017,690 A.2d omitted).1023

Circumstantial mayevidence be sufficient to support a
offinding guilty abeyond Further,reasonable doubt. the

maytrier draw reasonable inferences from provedfacts and
also inferences from facts found as a result of other
inferences, provided theythat can be reasonably drawn
therefrom. The State need not prove each evidentiary fact
beyond doubt, but,a rather,reasonable the decisive issue is

evidence,whether on all the guilt has been established
beyond a reasonable doubt.

186,State v. Stauff, 189, (1985)126 N.H. 140,489 A.2d 142 (citations,
quotations, omitted).and brackets

Because the evidence on the ofissue self-defense was
conflicting, the jury had to evaluate credibilitythe of the
various witnesses verdict,before areaching and we will not
review the jury’s decision on the ofcredibility the wit-
nesses. Our task is toonly determine sufficiencythe of the
evidence. We must theuphold that,verdict unless we find in
viewing the evidence and all reasonable inferences there-

infrom the light State,most favorable to the no reasonable
fact-finder could find that the defendant did not act in
self-defense.
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(1982)McAvenia, 582, 967,580,v. 448122 N.H. A.2d 968State
(citation omitted).

juryfrom which the thatEvidence was adduced could have found
initially victim verbally:the defendant the the rudeprovoked
by the in the victim’s witnesspresence;comments made defendant

leave,totestimony that after victim asked the defendant thethe
him; andaggressive havingtoward the defendantdefendant became

Gorham,victim, f-- v. 120you?”said to the “Who the are See State
(1980)162, 1017,164, may1019 that(recognizing412 A.2d oneN.H.

alone). being verbally provoked,words theprovoked bybe After
shirt,inresponded grabbedkind and the defendant’s but didvictim

an lengthnot him. The victim testified that he remained arm’spush
A that thejuryfrom the defendant. reasonable could finddistance

fact,noil-deadly force. In he deniedvictim’s conduct constituted
It that washaving undisputedattacked the defendant. is he

pointwas to the that he required thirty-eightunarmed. He then cut
that a in hisstitches. defendant conceded that he believed toolThe

instrumentality that cut victim.was the thepossession

concession, juryIn the the havelight of defendant’s could
involving deadlythat into one force.found the altercation escalated

tojuryIt for the conclude the defendant waswas reasonable .that
it thatjustified using deadlynot in force because could conclude

the towas reason for him to believe that victim was “aboutthere no
(1996).627:4, II(a)unlawful, deadly against”force him. See RSAuse

that it forcannot on the before us was unreasonablesay“We record
State,conflicting testimonyto the in favor of thejurythe resolve

of that thecannot that no reasonable trier fact could findsayand we
McAvenia, 582,at 448was not in self-defense.” 122 N.H.assault

atA.2d 969.
to that the erredFinally, argumentwe turn defendant’s courtthe

(1)expertto as anallowing testifyin Officer Tanner witness where:
expertnot to the defense as anpreviouslyhe had been identified

witness; (2) not hadthe record did indicate that he sufficient
that aopinion byin to his the cut was madetraining justifyorder

(3)and had noinstrumentality;or the officerany sharpknife other
cut made a knife. The Statebyfor his that the wasopinionbasis

defendant did not raise the of noticecontends that because the issue
themethodologyhe or basis ofchallenge underlyingnor did the

trial, are ouropinion preservedat these issues not forofficer’s
review.

find,to,not and are unable topointThe defendant does us we
at trial. Wein the issue of notice was raisedwhere the record
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the State the issue of notice was notagreetherefore with that
McMinn, 642,for our review. See 141 N.H. at 690 A.2d atpreserved

(“contemporaneous specific objection pre-1021 and is torequired
review”).appellateserve an issue for

conclude, however, ofWe do that the issues Officer Tanner’s
forqualifications opinion preservedand the basis his are for our

objectedreview. The to the opiniondefendant officer’s that the fact
that the wound to be a cutappeared clean indicated that the cut was

by sharpmade a knife. While the defendant conceded that the officer
cut,”“testifywas to that it was aqualified questionedclean he

identify instrumentalitywhether the officer could what caused the
questionedcut. The State then Tanner hisregarding quali­Officer

fications to offer testimony. again objectedsuch Defense counsel
that, wound,when the officer from at victim’sopined looking the the

oftype instrumentality that caused the wound . . . to“appeared be
a sharp objectionsknife.” We conclude that the defendant’s were

preservesufficient to this issue for our review.
theHaving preserved,concluded that issue is we now turn to the

substance of the argument. expertdefendant’s The admission of
istestimony governed by New Rule ofHampshire Evidence 702:

scientific, technical,If or other specialized knowledge will
assist the trier of fact to understand the or toevidence

issue,determine a in qualifiedfact a witness as an expert by
skill, education,knowledge, experience, training, or may

testify in of opinionthereto the form oran otherwise.

inSubsumed Rule 702 is the premise expert testimonythat must be
admissible,reliable in order to be and “the determination of

whether particular expert testimony is reliable and admissible rests
Hammond,within the sound discretion of the trial court.” State v.

401, 406, (1999)532, (citation,144 N.H. 742 A.2d 537 quotation, and
omitted).brackets Because the decision to qualifywhether a witness

expert discretion,as an is left to the trial court’s sound this court
will not reverse such a decision unless we find that the trial court
clearly 308, 310,abused its Briley,discretion. Mankoski v. 137 N.H.

578, (1993).627 A.2d 579-80
outset,At the we note that the ofquestion whether Officer

testimonyTanner’s him beingnecessitated as an isqualified expert
not raised on appeal. We therefore turn to the defendant’s conten-
tion that no evidence was adduced to establish that the wasofficer

toqualified determine whether a clean bycut was made a sharp
or ainstrumentality knife. We address each in turn.
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in­qualificationsthat the officer’spresentedEvidence was
(1) theywhereinvestigation schoolstrainingclude: at homicide

trauma, numerous[he saw]oftypes“touched on different and
trauma, causeddepictingof whattypesof differentphotos or slides

causinginstrumentalitiestrauma” and thetypesthe ofdifferent
(2)them; both and dull instrumen­sharpcuts made withobserving

(3) whathim to form an as totalities; enabling opiniontrainingand
onkind of wound. Basedinstrumentality particularmade akind of

a instrumen­sharpas to whetherthe officer testifiedexpertise,his
expertthe State’s neverAlthoughthe’wound in issue.tality inflicted

injuriesfamiliar withtraining, he wasto have medicalprofessed
an as toopinionand could offerfrom instrumentalitiessharp'

wound. “In this Statecaused the victim’ssharp objectawhether
to admissible.” Statenot have to be infallible be. . . evidence does

(brackets(1975)244,109, 111, 246Arsenault, 115 336 A.2dv. N.H.
omitted). Furthermore, pos­there are otherquotation “[t]hatand

notopinion,to the of theinjuries] goes weightof thesible causes
(Conn. 1988).96,v. 541 A.2d 102admissibility.” McClary,to Stateits

that thehardlyit can be saidqualifications,In of the officer’slight
that atestifyin him"topermittingits discretiontrial court abused

Mankoski, 137 N.H. atinjury.caused the Seeinstrumentalitysharp
evidence a310, (holding gives opinionat this State627 A.2d 579

Rule 702jurisdictions and construesthan other-scopebroader
liberally).

the officer’sprejudiced bythat he wasarguesThe defendant
submitted that theonlyit the evidencetestimony providedbecause

knife. We need not address this issueby sharpcaused ainjury was
to a knifeprovethe State neededthe issue of whetherbecause

indictment, is not properlyin theinjury, allegedcaused the as
deadlyto that aprove onlyon The State neededappeal.before us

ofbrief nor his noticeused. Neither the defendant’sweapon was
Haines,reference; 142see v.by passingthan Stateappeal, other

(1998) (court762, will not devote692, 699, 766N.H. 709 A.2d
inonlythat referencepassingto issues receiveappellate resources

not constitutebrief), computerthat the tool didargumentraise the
for the of thispurposesassumeweapon.a We thereforedeadly

that it is.appeal
injury was notsharpthat a knife caused theopinionThe officer’s
deadly weaponawhich the Stateonly bythe evidence established

that the victimwas adducedwas involved. Additional evidence
stitches;-the defendantnecessitating thirty-eightsustained a cut

inobjectwith an hishe cut the victimadmitted that he believed
around theputthe defendant his handsimmediately afterpocket;
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me”;said, and the defendantneck, “You cutthe victimvictim’s
a cleanthe wound wastestifythat the officer could thatconceded

of the wound.addition, jury photographsthe viewedcut. In

permittingforthe trial courtdefendant faultsFinally, the
defendant,because, to theaccordingtestifytoOfficer Tanner

to the“Objectionsopinion.no for hisTanner basisprovidedOfficer
theto be accordedweightto theexpert’s opinion goof anbasis

admissibility. appropriateTheevidence, not to itsandopinion
cross-­byisexpert’s opinionof antestingof the basismethod

Realty Corp.,Lamoyv. PhilTullgrenof expert.”theexamination
omitted).(1984) (citation1144,604, 609-10, A.2d 1148484125 N.H.

to cross-examine OfficerHere, ample opportunitythe defendant had
orinstrumentalityaopinion sharpof his thatTanner on the basis

allowed theThis cross-examinationinjury.the victim’sknife caused
should beopinionthat the officer’sweightto test thedefendant

familiarity or lack thereofTanner’sdemonstrating Officergiven by
Thus, court did not abuse itsthe trialcut” wounds.with “clean

testimony.allowing Tanner’sdiscretion in Officer

Affirmed.

JJ., sit;Broderick, notBrock, C.J., didand Horton and
GROFF,andJ., and MCHUGHGRAY, justice,courtsuperiorretired

toJJ., by special assignment pursuantsatjustices,courtsuperior
490:8; all who sat concurred.RSA
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