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me”;said, and the defendantneck, “You cutthe victimvictim’s
a cleanthe wound wastestifythat the officer could thatconceded

of the wound.addition, jury photographsthe viewedcut. In

permittingforthe trial courtdefendant faultsFinally, the
defendant,because, to theaccordingtestifytoOfficer Tanner

to the“Objectionsopinion.no for hisTanner basisprovidedOfficer
theto be accordedweightto theexpert’s opinion goof anbasis

admissibility. appropriateTheevidence, not to itsandopinion
cross-­byisexpert’s opinionof antestingof the basismethod

Realty Corp.,Lamoyv. PhilTullgrenof expert.”theexamination
omitted).(1984) (citation1144,604, 609-10, A.2d 1148484125 N.H.

to cross-examine OfficerHere, ample opportunitythe defendant had
orinstrumentalityaopinion sharpof his thatTanner on the basis

allowed theThis cross-examinationinjury.the victim’sknife caused
should beopinionthat the officer’sweightto test thedefendant

familiarity or lack thereofTanner’sdemonstrating Officergiven by
Thus, court did not abuse itsthe trialcut” wounds.with “clean

testimony.allowing Tanner’sdiscretion in Officer

Affirmed.

JJ., sit;Broderick, notBrock, C.J., didand Horton and
GROFF,andJ., and MCHUGHGRAY, justice,courtsuperiorretired

toJJ., by special assignment pursuantsatjustices,courtsuperior
490:8; all who sat concurred.RSA
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(MichaelPA.,Harrigan,Chubrich & of Portsmouth E. Chubrich
orally),on the brief and for petitioners.the

(DavidOffices,Braiterman Law of Concord J. Braiterman on the
brief and for theorally), respondents.

NADEAU, J. The Pamelapetitioners, Robbins and Michael
Robbins, interlocutory appeal, 8,file this see SUP. CT. R. from the

J.)Countydecision of the Cheshire Probate Court (Espiefs, grant-
a foring partial summary bymotion filed thejudgment respondents,

Bertha Johnson and Wright. petitioners argueSusan The that the
probate bycourt erred that theruling phrase “any other heir of

inmine” the testator’s will was sufficient toreference the testator’s
to prevent application pretermittedchildren of the heir statute. See

(1997).RSA 551:10 We reverse and remand.
petitioners daughterThe are the natural and son ofadopted the

testator, Elizabeth C. Robbins. The respondents are the testator’s
sister and niece.

The anytestator’s will did not devise of her toestate the
petitioners, but rather following provision:contained the

PRETERMITTED HEIR: asExcept expresslyotherwise
provided by this will and Elizabeththe C. Robbins Revo-

Trust,cable I intentionally make no forprovisions the
anybenefit of other heir of mine except rightsas their [sic]

are set out in Elizabeth C.expressly Robbins Revocable
Trust.

The probate court found that the trust neither nordirectly indi-
rectly petitioners.referred to the

death,After testator’s petitioners soughtthe the a distribution
topursuant respondentsRSA 551:10. The moved for sum­partial

mary judgment, asserting that the notpetitioners pretermit­were
ted heirs. probate grantedThe court the motion. petitionersThe

will notappeal. probate“We disturb the court’s decree it isunless
unsupported by the evidence or aplainly erroneous as matter of

(1994).B., 179, 181, 7,law.” In re Sheena 139 N.H. 651 A.2d 9

RSA 551:10 provides:

Every testator,bornchild after the decease of the and
every child or issue of a child of the not ordeceased named
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legatee,orwill, is not a deviseeand whoto in hisreferred
estate, real andof theportionto the sameentitledshall be

were intestate.if the deceasedbeas he wouldpersonal,

mistake orapreventis toof the statutepurposeThe
thetoor testatrix rememberthe testatorbyfailureunintended
notif a child isbounty. Consequently,or herof hisobjectnatural

will, legateea oris not deviseeto in the andor referrednamed
thatof lawconclusive rulecreates awill, the statutethe thenunder

Came,re EstateSee Inchild was accidental.of thepretermission of
(1987).962, “This rule is conclusive964544, 547, A.2d529129 N.H.

wasthat the omissionwillin thethere is evidenceunless itself
684,682, 433 A.2d121MacKay, N.H.In re Estateintentional.” of

omitted).(1981)1289, (quotation1290
one ofto disinheritto intendshould be understoodtestator“[N]o

hisclear evidence thanany lessupongrandchildrenhis children or
as tosoreferring personallyto themdistinctlyoractually naming

Jackson, 117Inin mind.” the Matterhad them hisshow that he of
(1977)832, ellipsisand903, (quotation835898, 379 A.2dN.H.

omitted).
In renot direct. Seeto the child need bereferenceThe testator’s

(1997).1011, In628, 634, 1015-16Laura, 690 A.2d141 N.H.Estate of
the great-grandchil­the father ofLaura, by namingheld thatwe

togreat-grandchildrento thedren, sufficiently referredthe testator
id.invokingfrom the statute. Seethempreclude

legateesornamed nor deviseeswere neitherpetitionersThe
however, that theargue,respondentsTheunder the testator’s will.

intentionally“I make noin will thatstatement thetestator’s
sufficientlyother heir of mine”anyfor the benefit ofprovisions

them of the statute’sdepriveto so as topetitionersrefers the
protection.

MacKay,In theoutcome of this case.Two cases control the
butdaughter-claimant,refer to thedirectlytestator’s will did not

to the testator’sgoof the estate wouldthat the residueprovided
683, 433121 N.H. atMacKay,“next of kin.” See“heirs at law” and

Jackson, will devised thein the testator’sSimilarly,A.2d at 1290.
“to heirs andand sister and theirof his estate to his brotherresidue

forever,” directly adoptedname his threebut did notassigns
900, heldJackson, at 379 A.2d at 833-34. We117 N.H.children. See

asof a term suchgenericthe testator’s usein both cases that
of 551:10. Seeapplicationto RSAprecludewas insufficient“heirs”

1290; Jackson, at684, 117 N.H.433 A.2d atMacKay, 121 N.H. at
901-02, 834-35.379 A.2d at
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context,In a similar when determining inlanguagewhether a will
is sufficient to render a claimant a legatee for ofpurposes RSA
551:10, we have stated that although

a devise or legacy to a class bycircumscribed the terms
“children” or may“issue” be a sufficient recognition of a
child of the testator to exclude the child from the ambit of

551:10,RSA a or legacydevise to a class which includemay
children, such as “heirs-at-law” or “next-of-kin” is not
sufficient recognition.

684-85, (citation121MacKay, omitted).N.H. at 433 A.2d at 1291

case,In the instant the “anyreference to other heirs of mine”
is insufficient to establish that the testator had her inchildren mind
when she omitted Jackson,them from the will. See 903,117 N.H. at

hold,379 therefore,A.2d at 835. We that probatethe court erred in
concluding petitionersthat the pretermittedare not pursuantheirs
to RSA 551:10.

The respondents argue Sheehan,that Smith v. 344,67 N.H. 39 A.
(1892),332 controls the Smith,outcome of this Incase. the

testator’s son was not expressly in will,mentioned the testator’s but
the will contained a residual clause providing that the goresidue “to
my 348,legal heirs.” Id. at 39 A. at 333. We held that the use of the
term “heirs” was sufficient to adeprive child of the protection of the

(decidedpretermitted 347-48,heir atstatute. See id. 39 A. at 333
law).under prior

Our inholding Smith rested not only on the fact that the term
statute,“heirs” was sufficient under the but also on the fact that the

testator’s son legateewas a 347,under the will. See id. at 39 A. at
Thus,333. we notdid have us questionbefore the of whether the use

“heirs,”of alone,the term was sufficient under predecessorthe to
Moreover,RSA 551:10. our decisions in and JacksonMacKay have

limited, overruled,ifseverely not portionthe of the Smith decision
upon which the nowrespondents rely. See 121MacKay, N.H. at
683-84, 1290; Jackson, 901-02,433 A.2d at 117 N.H. at 379 A.2d at
834.

Accordingly, todaywe hold that a testator’s use of termthe
“heirs” is insufficient to preclude application of the pretermitted
heir statute. The words “children” or “issue” must be used. To the
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inconsistent, itthe the is isholdingextent in Smith decision
overruled.

Reversed and remanded.

Brock, C.J., Broderick, JJ., sit;and Horton and did not
GRAY,J., justice, specially assignedretired court undersuperior

490:3, decision;not inparticipateRSA was recused and did sit or the
JJ.,GROFF, justices,superior byMCHUGH and court sat special

490:3;RSA satpursuant to all who concurred.assignment
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J.){Morrill,theappeal Superior Court’s partial imposition of their

sentences,deferred arguing that the trial in findingcourt erred that


