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15,August 2000

Rainboth, P.A.,Lown,and of PortsmouthMurphyCoughlin,
theorally), plaintiff.and for(Bradley M. Lown on the brief

(AndrewRath, P.A., W. Serellof ConcordYoung Pignatelli,and
brief) Howard, LLP, Boston,of Massa-Day, Berryand &on the

(Jason orally),and for theMorgan on the briefchusetts W.
defendant.

Corpora-GROFF, EmploymentNational Serviceplaintiff,J. The
defendant, Service,(National), StaffingOlstenalleged that thetion
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(Olsten), inInc. a restrictive covenant an employmentviolated
employeescontract between National and its and intentionally
relationship employ-interfered with National’s contractual with its

jury (Galway, J.),a in the CourtFollowing Superiorees. trial
$20,000.damages appeal,National was awarded in excess of On

(1)that court in:argues determiningOlsten the trial erred that the
(2)enforceable;restrictive was failingcovenant reasonable and to

direct a verdict in its favor on National’s claim of intentional
(8)relations;interference contractual and torefusingwith overturn

jury conclusively againstverdicts that ofweightwere the the
evidence. We reverse.

inNational and Olsten are the ofbusiness supplying temporary
employees industry. 1994, National, Olsten,to to AugustPrior and

temporary employmentseveral other agencies supplied light indus-
(Watts)totrial laborers Watts Fluid Air Corporation at its manu-

facturing facility in Kittery, requiredMaine. National its employees
to sign employment contracts toprior commencing employment

covenant,containing a prohibitedrestrictive which fromthem
accepting directly“employment indirectlyor at client company for
a ofperiod ninety working days following the termination of

.employment with National . . .” Watts was aconsidered client
1994,Incompany. August exclusive,Watts named Olsten as its

on-site, temporary however,employee provider. agreed,Olsten to
permit toNational employees assignmentscontinue their at Watts.

In 1995,January partiesthe potentialdiscussed a lay-off of
National’s employees, and a dispute arose as to the ofvalidity any

time,such lay-off. At that National informed Olsten of the restric-
tive in its employees’covenant contracts and warned Olsten that the

prohibitedcontracts “agency 3, 1995,Onjumping.” March Olsten
posted a bulletin at informingWatts thatemployees Watts would no
longer be affiliated with National and that National employees who

towished remain at aapply positionWatts could for through Olsten.
Seven employeesNational toapplied Olsten and were hired. Each
employee signedhad the employment containingcontract the
restrictive covenant to anprior commencing assignment at Watts.

broughtNational against for,claims Olsten otheramong things,
contract,ofbreach intentional interference with contractual rela-

tions, trial,and quantum meruit. At Olsten moved to dismiss
National’s claim for intentional interference with contractual rela-
tions, which the court denied.

juryThe returned a ondefendant’s verdict the breach of contract
claim, $11,882.01but awarded National on its claimquantum meruit

$8,750and on its claim for intentional interference with contractual
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the and for ajuryto aside verdictsrelations. motion setOlsten’s
This followed.appealtrial was denied.new

incovenant National’sthat the restrictivearguesOlsten first
and unenforceable.employees is unreasonablecontracts with its

encourages free tradeHampshireof Newpublic policyThe
Nevertheless,not to compete.discouragesand covenants

if asa limited restraint reasonableupholdcourtsour
Aparties.of theparticular-to theapplied circumstances

only if it noisis reasonable.employmentrestraint on
employer’sof thenecessary protectionfor thethangreater

theinterest, hardship onimposenot unduedoeslegitimate
injurious publicto the interest.and is notemployee,

440, 442-43,Forbes, 142v. N.H.Orthopaedics Assoc.Concord Prof.
omitted).(1997) (citation If a1273, and quotation1275702 A.2d

test, it isof the reasonablenessany prongviolatescovenant
See id. A covenant’s reasonable­and unenforceable.unreasonable

Technical Aidlaw for court to decide. Seea matter of thisness'is
(1991).262,8,Allen, 1, 265N.H. 591 A.2dv. 134Corp.

only they preventto thatvalid the extentare“Covenants
are thelegitimatelythatappropriatingfrom assetsemployees

443, atat A.2d142 N.H. 702Orthopaedics,Concordemployer’s.”
1276.

may pro-beemployerof an whichLegitimate interests
tradeemployer’scompetitionfrom include: the'tected

to employee,thehave been communicatedsecrets which
informationemployment; confidentialthe course ofduring

notemployee,to the butby the employercommunicated
asecrets, uniqueonastrade such informationinvolving

method;, theinfluence overemployee’s specialanbusiness
customers, the em-courseduringobtainedemployer’s of

andemployment;during thedevelopedcontactsployment;
agoodwillof anddevelopmentthe business’semployer

positive image.

TradeTrade andMonopolies,AM. 2d Restraints54A JUR. of Unfair
(1996).§ 917Practices

aof restrictive cove-enforceabilitynot considered theWe have
informa-for of confidentialappropriationthe potentialnant absent
fact,lists, In wesecrets, goodwill.or companytion, customertrade

be ex-reasonablycannotrestrictive covenantfound that ahave
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patients,tended to as to in thepatients, opposed existingnew
context of the medical it theprofession because would “contravene []

narrowly tailoring competeof not to to encom-principle covenants
. . anpass only legitimate employerinterests of the . such[and]

of theinterpretation legitimate publicinterests does not foster
444,142 N.H. atgood.” Orthopaedics,Concord at 702 A.2d 1276.

case,In “employer bythis the sole interest” articulated National
is the of for a toemployees periodretention sufficient to enable it
recoup “recruiting,costs associated with interviewing, checking
references, and Allqualifying, insuring, placing” employees.its

however,businesses, recruitingincur inexpenses and hiring em-
ployees. National does not that theallege restrictive covenant was

tonecessary prevent employeesits from appropriating the compa-
information, secrets,ny’s confidential trade or Itsgoodwill. employ-

lightees were industrial who inlaborers were not a toposition
appropriate the company’s goodwill and were without toaccess
sensitive information. Post-employment restrictions on such em-

contrarywouldployees be to public policy imposeand would an
undue hardship, particularly for at-will employees who could be

atdischarged any time.

Thus, we hold that although maythere be valid reasons for
covenants,restrictive the mere cost associated recruitingwith and

hiring employees is not a legitimate protectableinterest aby
restrictive covenant in an employment contract. Because National
has not test,met the first ofprong the reasonableness the covenant
is unreasonable and unenforceable. See Concord 142Orthopaedics,

442-43,atN.H. 702 A.2d at 1275.
Next, we address whether Olsten otherwise or“wrongfully”

“improperly” withinterfered the employment contract between
National and its toemployees liabilityso as incur for intentional

withinterference contractual arguesOlstenrelations. that because
conduct,National did not prove wrongful or improper trialthe court

erred in failing to direct a inverdict favor onits this Weclaim.
agree.

The maytrial court a “only determines,direct ifverdict [it] after
considering the evidence and allconstruing inferences therefrom

favorablymost to the non-moving party, that no rational juror could
conclude that non-movingthe party anyis entitled to relief.”

James, 579, 582, (1991).Goodwin v. 134 504,N.H. 595 A.2d 506 We
will uphold the trial on arulingcourt’s motion for a directed verdict
absent an abuse of discretion. See Vincent v. Public Co.Serv. of
N.H., 621, 625,129 397, (1987).N.H. 529 A.2d 399
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with contractualIn to tortious interferenceproveorder
it arelations, provethe must that had contractual relation­plaintiff

of that relation­its that the defendant- knewemployees,withship
employeesinduced the towrongfullythat theship, and defendant

726,724,122Maxfield,Montrone v. N.H.that contract. Seebreach
(1982).1216, interference is deemed“Only improper1217449 A.2d

Corp.,v. General Motors 138Hampshire.” Robertstortious in New
(1994).956,532, 540, A.2d 961N.H. 643

relationshipof a contractualnot the existencedisputeOlsten does
the wasBecause contractemployees.National and its■between

the contract created anemployment,to duration of‘silent as the
Power,v. 137relationship. See Butler Walkeremploymentat-will

(1993).91,432, 435; 93N.H. 629 A.2d
it that National’smay have been awareadmits' thatOlsten

arguesbut“agency jumping,”contractsemployees prohibitinghad
to theiremployeesit induce those breachwrongfullythat notdid

applied the RESTATE-previouslyWe haveemployment contracts.
(SECOND) withto for tortious interferenceOF TORTS actionsMENT

540-41,See, Roberts, 643 A.2dN.H. ate.g., 138contractual relations.
768(1)773). of the767 and Section961 sections(applyingat

(Second) notthat one doesprovidesof tortsRestatement
or contractualexisting prospectivewith theinterfereimproperly

will, if:atcompetitor,a under a contract terminableofrelations

(a) competi-thea involved inconcerns matterthe relation
the other andtion the actor andbetween

(b) wrongful means andemploydoes notthe actor

(c) an unlawfulnot create or continuehis action does
trade andrestraint of

’(d) inat in to his interestpartleast advancepurpose.ishis
with the other.competing

terms, offering anbycontract asoffer betterconipetitor “‘mayA
. .work for him .moneythe more toplaintiffofemployee[at-will]

means, allof or other suitablehe"may persuasionmake useand
(SECOND) § com-OF TORTS 768liability.” RESTATEMENTwithout

(1979). Annotation, InducingLiabilityi See generallyment for
Competitor,Term to Move toEngagedNot ForEmployee Definite

(1969).24 A.L.R.3D 821

to another’sto better termsrighthas a offerEveryone
leave, inandthe latter is free tolongso asemployees

or inemploymentto hisinducing employee quitsuch an
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him to enter his ownpersuading employment, a third party
acts within his and nolegal rights interferes with contract

in therelation sense here intended.

(1969).§Am. 2D 6545 JUR. Interference
We hold that the that competitormere fact a induces an at-will

employee to leave his workemployer and for that competitor does
innot and of itself interference with contractualconstitute rela-

tions. The anemployer must demonstrate improper purpose, beyond
competition,lawful on the ofpart competitorthe or employee.the

“It is unreasonable to [non-professional]a[]restrict employee to his
elsewhere,current heemployer when could do better especially

when that could beemployee discharged at will and without
Birmingham Corp. DeRamus,recourse.” Television v. 502 So. 2d

(Ala.761, 1986).766 Ct. App.

Based on the evidence taken in lightthe most favorable to
National, we conclude that not tortiouslyOlsten did interfere with
National’s employees.contracts with didits Olsten not employ
wrongful means and acted a purpose advancingwith of its interest
in competing with National. theSince restrictive covenant is of no

effect,legal National did not thatdemonstrate Olsten wrongfully
induced its employees Thus,to breach their employment contracts.
the trial court its in failingabused discretion to enter a directed
verdict on National’s claim for intentional interference with con­

relations,tractual judgmentand the for National on that claim is
reversed.

judgmentThe for National on its quantum ismeruit claim
also A plaintiffreversed. entitledis to unjustrestitution for

ifenrichment the defendant received a benefit and it would be
unconscionable for the defendant to retain that benefit. See Pella

Faraci, 585, 586,Windows and Doors 732,v. 133 N.H. 580 A.2d
(1990).732-33 theBecause restrictive covenant was unenforceable

and Olsten did not act inwrongfully employing National’s employ­
ees, the facts do not support findinga of unjust enrichment.

In oflight reached,the result we notneed address Olsten’s
remaining arguments. See Oil v. Portsmouth,Aranosian Co. City of

57, 61, (1992).357,136 N.H. 612 A.2d 359

Reversed.

BROCK, C.J., BRODERICK, JJ.,and sit;HORTON and notdid
GRAY,J., superiorretired justice,court specially assigned under

490:3, sit;RSA was GROFF,recused and JJ.,did not MCHUGHand
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to RSAby pursuantspecial assignmentsatjustices,courtsuperior
490:3; who sat concurred.all

not, argument, partic-oralfollowingdid not sit didwhoJustices
decisions, votes, of thediscussions, preparation opinionorinipate

any way.in
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