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the determination toby failing produce any credible evidence that
the division erred.

In its on appellant’sorder motion for rehearing, depart­the
decision,ment concluded that in its final it had “determined that

[the met its legaldivision] burden and established a and factual
basis the of thesupporting recaptureamount sought.” Our review of

decision, however,the final revealed no factual findings pertaining to
the calculation depreciation review,of recapture. partAs of our we
look to department’sthe tofindings determine whether it “arrived
at a conclusion which could not legally or reasonably be made.”

Blake, 46,43, (1993).Petition 137 741,N.H. 623 A.2d 743 Basedof
us,on the record before we are unable to make that determination.

Therefore, we in partvacate and to departmentremand the for a
ruling bysupported factual findings as to the amount of depreciation
recapture.

part;in part;vacated in remanded.Affirmed

BROCK, C.J., and BRODERICK, JJ.,HORTON and sit;did not
GRAY, J., retired superior justice,court GROFF,and MCHUGH and
JJ., superior justices, bycourt sat special assignment pursuant to

490:3;RSA all who sat concurred.

not,Justices who sitdid not did oralfollowing argument, partic-
ipate discussions,in decisions, votes, or preparation of the opinion
in any way.

No. 98-836
Hillsborough-northern judicial district

Edith L. Tomasko

v.

Vincent E. DuBuc

15,August 2000



170

(EllenNourie, P.A., M. Joseph .andof ManchesterWiggin &
brief, orally), for theon the and Doreen ConnorWennersDouglas J.

plaintiff.

forCazden, Manchester, by orally,and thebriefElizabeth of
defendant.

Tomasko, anDALLANIS, L. fromplaintiff, appealsEdithJ. The
J.) post-divorceherSuperior {Lynn, denyingof the Courtorder

theto Montana with twoto relocateseeking approvalcourtpetition
defendant, E.Vincentmarriage to thefrom herminor children

DuBuc. affirm.We
Theyin 1992. havemarried in 1978 and divorcedparties wereThe

who,children, son, initialat the time of thea anddaughtertwo
Both werepartiesand elevenhearing respectively.were thirteen

thatthey stipulationinto aby counsel when enteredrepresented
into the final divorce decree.incorporatedwas

joint legalthe would havepartiesthatstipulation providedThe
physicalthe plaintiff primarychildren and awardedcustody of the

Because theawarded liberal visitation.The wascustody. defendant
by theof substantial trusts createdare the beneficiarieschildren

that the wasmother, provided defendantstipulationtheplaintiff’s
in thechangeachild unlesssupporttoobligated providenot

The stipula-situation occurred.financialparties’or thechildren’s
following provision:thetion also included

in the Statechildren shall resideDISTANCE. TheLIVING
theCourt ofSuperiorunless theHampshireof New

County shall otherwiseHillsboroughofNorthern District
decree.
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1993,In the remarried. She and her new husbandplaintiff
Montana,Wilsall, 1998,purchased a cattle ranch in and in she

restriction,petitioned modify livingthe court to the distance
rights, partiesreschedule the defendant’s visitation and order both

equally expensesto the children’s travelshare between Montana
Hampshire.and New

merits,hearingAt on the that sheplaintiffthe the testified would
ifnot move to Montana the court did not her to take thepermit

with her.children The trial court denied the andplaintiff’s petition
subsequent forher motion reconsideration.

(1)plaintiffThe that the trialappeals, contending court’s order:
(2)discretion;constituted an abuse of violated her toright travel

(3)Constitutions;under both the New and StatesUnitedHampshire
right Constitution;violated her to theprivacy under United States

(4)and modifiedimproperly custody bythe decree conditioning her
ofretention oncustody residencya restriction.

I. Abuse Discretionof

party disputesneither on theappeal appli-Because trial court’s
analytical Ireland,cation of the framework set forth in Ireland v.

(Conn. 1998), apply717 A.2d 676 we that framework for the
ofpurposes appeal analysisthis and do not decide what New

Hampshire courts should whenapply faced with a relocation
Cavaliere, 108, 109,request. 96,State v. 140 N.H. 663 A.2d 97-98Cf.

(1995) (no need to decide what test to adopt parties stipulatedwhere
case).to particular test for ofpurposes their

Ireland,In Supremethe ofCourt Connecticut set forth the
framework tofollowing analyze requesta by the custodial toparent

relocate a plaintiff,with child. The parentas the “custodial seeking
permission to relocate bears the initial ofburden demonstrating, by

(1)evidence,a preponderance of the that the relocation is for a
(2)legitimate andpurpose, the proposed location is reasonable in

oflight purpose.” Ireland,that 717 A.2d at 683. theAlthough court
did not was,define what a legitimate purpose it gave ofexamples
what andwould would not qualify. For aexample, finding that the

parent motives,relocating improperhas such as “a vindictive desire
to ininterfere the relationship thebetween noncustodial andparent

childfren],”the would asupport ruling relocatingthat the parent
legitimatelacked a Id.purpose. at 681-82. A legitimate purpose

include, however,would the of apursuit “significant employment
. . . opportunity.” Id. at 682 n.5. The court noted that “a relocation

by legitimatemotivated a purpose should be considered reasonable
unless its purpose is shown to be substantially achievable without
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substantially lessa location that isby movingor tomoving,
to the child.” Id. at 682relationshipdisruptive parent’sof the other

omitted).(quotation
showing,such a primahas madeparent“Once the custodial facie

by aparent prove,noncustodial tothe burden shifts to the
evidence, not inthat the would bethe relocationpreponderance of

is inat 683. In whatdeterminingof the child.” Id.the best interests
child, adopted followingof the the court thethe interestsbest

(1) move;for or theseeking opposingparent’seach reasonsfactors:
(2) relationships between the child and theof thequalitythe

(3) impactthe of the move on thenoncustodial parents;custodial and
contact with the noncus-quality of the child’s futureandquantity

(4) parent’swhich the custodial anddegreethe toparent;todial
emotionally, and educa-may economically,life be enhancedchild’s

move; (5) relation-feasibility preservingthe of theby thetionally
child suitableparent throughnoncustodial andship between the

(6) ornegative impact from continuedanyarrangements;visitation
hostility par-between the custodial and noncustodialexacerbated

(7)ents; may anythat move have on extendedthe effect theand
685, 686;Ireland, v.Tropea Tropea,717 A.2d at seefamily relations.

1996).(N.Y.145, that “inThe court also instructed665 N.E.2d 151
the interests of thecases, only properit is not to considerrelocation

whole, necessary. . it is to aunit a . butfamily as[new]
Ireland, 717 A.2d atof the best interests.”child’sdetermination

685.
test.of the Irelandapplicationturn to the trial court’sWe now

forthe reasonsplaintiff’s profferedtrial court found both thatThe
byhad provedand that the defendantlegitimatethe move were not

be inthat the move would not thea of the evidencepreponderance
bothappealsthe children. The determi-plaintiffinterests ofbest

court not abuse itsnations, hold that the trial didbut because we
was not in thefinding proposedin that the relocationdiscretion

interests, proposednot address whether thebest we needchildren’s
a legitimate purpose.relocation was for

tofinding proposedcourt’s that the relocationthe trialWe review
offor abusein the children’s best interestsMontana would not be

144,Richelson, 137,N.H. 536 A.2dRichelson v. 130Seediscretion.
867, 787,(1987); Mintz, 865,176, 119 N.H. 409 A.2dChasan v.181

(1979). if it couldthe trial court’s decisionwill not overturn788 We
Richelson,Seebased the record.reasonably uponhave been made

867,181; Chasan, A.2d144, 119 N.H. at 409at 536 A.2d at130 N.H.
at 788.
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decision,In trial court’s we ofreviewing the are mindful the
singleIreland court’s admonition that factor be“[no] [should]

orpresumed carry weight anyto . . . otherdispositive [and] facts
a bearingcircumstances that could have on the court’s determina-

. .tion . should be considered and agiven appropriate weightthe in
Ireland,analysis.”court’s 717 A.2d at 686.

The trial court found that the relocation a“proposed will have
relationshipsubstantial adverse effect on the between the children

based,and both the inplaintiff.” findingdefendant and the This was
part, the fact theupon currentlythat defendant interacts with his
children hisbeyond throughestablished visitation times their

activities,extracurricular impossible theywhich would become if
were to move to Montana.

There are undoubtedly circumstances in which the loss of
or everymidweek weekend byvisits a distantnecessitated

maymove be todevastating relationshipthe thebetween
However,parentnoncustodial and the child. arethere

undoubtedly manyalso cases where frequentless but more
extended visits over summers and school vacations would be

conducive,equally to... the ofmaintenance a close
parent-child relationship, givesince such extended visits
the theparties opportunity to interact in a normalized
domestic setting.

omitted).(quotationId.
There was testimony defendant,that the in attendingaddition to

activities,the children’s extracurricular significanthad contact with
his children over the telephone. The guardianchildren’s ad litem
(GAL), a certified psychologist, testified that plaintiffthe supported
the children contacting by phonetheir father and that it would be

forimportant this contact to ifcontinue the relocation were allowed.
The plaintiff testified that she would allow the telephone contact to

Thus,if theycontinue relocated. proposedthe relocation would not
alter this ofaspect the therelationship between defendant and his
children. That aspectone of the defendant’s with hisrelationship
children would change, however,not precludedoes not a finding that
other aspects of the relationship would be so detrimentally affected
that the proposed relocation not inwould be the children’s best
interests.

The trial court also found that the proposed relocation inwas not
the children’s best interests because

is a significant that,there danger once the children become
Montana,established in vacation periods presentwill a
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—both child the children becausedilemma for father and
father,to onthey may torn their desire see theirbe between

hand, fromnot to be separatedthe one and their desire
a onfor theprolonged period,their friends and teammates

other; be tornmayand the defendant because he between
avoidhis to children and his desire todesire see his

interfere withforcingthem a visit that willalienating by
their other activities.

if the relocationexpressed proposeda similar concern thatThe GAL
perhapsthe visitation schedule would interfereapproved,were new

in extracurricular activities.with the children’s involvement

be giventhat such concerns “cannotplaintiffThe contends
in defen­[theserious the determination of whetherconsideration

A considerproof.” disagree.his of We court mustmet burdendant]
with a modifiedonly parent complynot whether the custodial will

have onorder, what the modified order willimpactvisitation but also
parent.noncustodialrelationship with theirthe children and their

Thus, correctly theat the trial court considered whetherSee id. 685.
the children frompreclude participat­modification wouldproposed

have theimpactand this would onin their normal activities whating
the of suchwould occur and successlikelihood that visitations

Id. at 685-86.visitations.
regardingwas the children’shearing, presentedAt the evidence

theto son’sregardin extracurricular activities. Withinvolvement
baseball, that hesuggestedthe evidencehockeyin andinvolvement

if he spentto in these activities schoolparticipatewould be unable
in Thewith New Hampshire.summer vacations his fatherand

in activ-equestrianinvolvementregarding daughter’sevidence the
still be to sheparticipate,that while she would ablesuggestedities

competenot be able to for certaincompetitionsmiss andwould
children, the plaintiffof her testifiedregard to bothawards. With

anytake prioritywith the defendant could overthat visitations
trymightthat the children to schedule.activitiesconflicting

itsimproperlythat the trial court substitutedplaintiff arguesThe
who, contends, believed that thefor of the shejudgment that GAL

aslongbest interests so the childrenrelocation was in the children’s
ofthe Our reviewtelephonemaintain contact with defendant.could

unqualifiednot such an endorse-testimonyGAL’s does revealthe
in children’s bestclearly that it was thement. The GAL stated

“ifand that entailedplaintiff’s custodyto in theinterests remain
I thinkhappen,I think that’s to butmoving goingto Montana then

for children in thisdisruption painwill be and thethat there some
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goesthat to the ifby parentsmove seeds be addressed this
“[i]deallyThe GAL testified beforward.” that the situation would

same,staysthat but thateverything the the children understand
there are dreams and wishes have arepeople they willingthat and

Therefore,to the of mother.” trialgo with dream their the court’s
proposeddecision that the relocation not in the interests ofwas best

the not opinionchildren was inconsistent with the GAL’s at trial.
Moreover, bindingthe are theuponGAL’s recommendations not

Richelson, 143-44,trial court. See 130 N.H. at 536 A.2d at 130.

sayWe cannot the inthat trial court abused its discretion
finding that it would be in thenot children’s best interests to

Richelson, 144,relocate to Montana. See 130 N.H. at 536 A.2d at
181; Chasan, 867,N.H.119 at 409 A.2d 788. The supportsat record
the trial court’s conclusion that the proposed extended visitations
over the summer and various school vacations would not be

in preservingsuccessful the relationship between the defendant and
his given likelychildren that the tochildren would have choose

visitingbetween their father and in their extracurric­participating
ular activities. thereforeWe affirm the trial court’s thedecision that

inproposed relocation was not the best ofinterests the children.

II. Right to Travel

The plaintiff arguesnext that the trial court herviolated consti-
tutional toright travel under the United States and New Hampshire

by denyingConstitutions her petition to relocate the children.

We first plaintiff’saddress the claims under our State Con­
stitution, Ball, 226,see State v. 124 231, 347,N.H. 471 A.2d 350
(1983), citing federal only analysis.law to aid in our Because the
New Hampshire protectionConstitution affords greater to the

ofrights citizens to travel and to determine their own residency
by Constitution,than that afforded the United States see v.Angwin

Manchester, 336, 337,118City 1272, 1273 (1978),N.H. 386 A.2dof
we address theonly plaintiff’s State constitutional claims.

The plaintiff contends that the to analyzetrial court failed
denying abilitywhether her “the to exercise righther constitutional

to torelocate Montana was a ofnecessary means theprotecting
State’s interest in the ofwelfare her children.” Regardless of what
analysis issue,the trial court onengaged in wethis hold that under

case,the facts of this the plaintiff rightwaived her to travel.
The arguesdefendant that aplaintiffthe made voluntary, know-

anding, intelligent rightof bywaiver her to travel entering into the
stipulation that incorporatedwas into the final divorce decree.
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Co. v. FrickOvermyercan be waived. See D.H.rightsConstitutional
(1972). a174, without thatCo., Assuming deciding405 185-87U.S.

be, in proceeding,as a criminalrightof the to travel mustwaiver
W.,In 121 N.H.intelligent,and but see re Ireneknowing, voluntary,

24, (1981),125-26, that standard was satisfied here.123, 427 A.2d 26
Overmyer, 405 at 185-86.See D.H. U.S.

the children’s residence torestrictingstipulation provisionThe
byotherwise was added theunless a court decreedHampshireNew

trial court found that theby Althoughnot the court. theparties,
the at the insistence of theprovision placed stipulationwas in

defendant, requested Vogelthat it. Seeplaintiffthe testified she v.
(1993)595,321, 322, cannot(party627 A.2d 596137 N.H.Vogel,

to violates dueprovision restricting right movedivorceargue
ofvery provision). Regardlessthatprocess party requestedwhere

plaintiff, repre­the who wasinitially requested provision,who the
time, that was unawareargueat that does not shebysented counsel

that not understand its terms.of or she didproyisionthe

provisionthat theplaintiffAt the contendedargument,oral
because she did notrightnot a waiver of her tó traveldid constitute

in until theagree Hampshirethat or the children would live Newshe
Rather, simply agreedshe claims that sheeighteen.children turned

if relocation an issue. Theto court becamethat she would return
however, requiremerelydoes not theof thelanguage provision,

Instead,of to relocate. itinform the court an intentionplaintiff to
Newshall reside in the State ofclearly states that children“[t]he

. . . shall otherwise decree.”the CourtHampshire Superior.unless
voluntary,the made aplaintiffwe conclude thatAccordingly,

her toknowing, intelligent rightand waiver of travel.

Right PrivacyIII. to

court’s decision violates herthat the trialplaintiff arguesThe
In of ourlightStates Constitution.privacyto under the Unitedright

however, ifabove, we need not reach this issue. Even theconclusion
righther to choose where togivesto theplaintiff’s right privacy

toright bywaived that thefamily, agreeingher shereside-with
into the final divorce decree.incorporatedthat wasstipulation

because weremaining argumentsthe plaintiff’sdo not addressWe
not further discussion.warrantingthem to be without merit andfind

See id.

Affirmed.

Broderick, JJ., sit;Brock, C.J., did notand andHorton
justice, specially assignedsuperior RSAGROFF,J., undercourt
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sit; GRAY,J.,490:3, not superiorwas recused and did retired court
justice, MCHUGH, J., justice,superior by specialand court sat

490:3; satassignment pursuant to RSA all who concurred.

not, followingJustices did not sit did oral argument, partic-who
discussions, decisions, votes,inipate preparation opinionor of the

in any way.
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