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sit; GRAY,J.,490:3, not superiorwas recused and did retired court
justice, MCHUGH, J., justice,superior by specialand court sat

490:3; satassignment pursuant to RSA all who concurred.

not, followingJustices did not sit did oral argument, partic-who
discussions, decisions, votes,inipate preparation opinionor of the

in any way.
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(Willi-P.C.,Nelson, Kinder, ofSaturley,& ManchesterMosseau
brief,on andand M. Renda the Mr.Saturleyam ChristineC.

on conduct.judicialfor committeeSaturley orally), the

III, apetitioner, Stephen Thayer,The W. seeks writPER CURIAM.
Hampshire SupremeNew Courtprohibitionof that would bar the

(JCC) continuingfrom to considerCommittee on Judicial Conduct
bycommittedsaid to have beenallegations judicialof misconduct

justice Hampshireofan associate the Newduringhim his tenure as
toSupreme Court. We decline issue the writ.

ainvestigation Thayer’san into Mr. conduct asThe JCC opened
to a 1999 letter fromresponsecourt in Junesupremeof themember

31, 2000, was stillinvestigationMarch while the JCCThayer.Mr. On
Thayer resignation. ThisJustice submitted hisunderway, then

petition followed.

of of prohibitionThe the issuance a writgoverningstandards
are established.well

“to possessingis a tribunalproper preventProhibition
jurisdic­exercisingjudicial quasi-judicial powersor from

itscognizance exceedingnot within its ortion over matters
it 63C AM.jurisdiction cognizance.”in matters of which has

(1997).1,§ 6 “Prohibition is an2D atJUR. Prohibition
which, within the discretionextraordinary remedy although

court, onlyforbearance andthis is used with caution andof
Ct., 116to is v.right Superiorthe relief clear.” Statewhen

(1976);1, 2, 626,A.2d 627 see ManchesterN.H. 350
513,Court, 514,109 N.H. 257SuperiorAss’n v.Education

(1969).23, 24A.2d

(1998).128, 132, 626,Mone, 143 719 A.2d 630Petition N.H.of
lost itsThayer upon resignation,that his the JCCarguesMr.

conduct as a bases hisjurisdiction judge.his Heinvestigateto
40, lawon Rules 39 and case from otherargument, Supreme Court

the mootness doctrine.jurisdictions, and
didcontending Thayer’s resignationthat Justiceobjects,The JCC

of to its ofjurisdiction investigationnot the JCC its continuedivest
petitionerthe still asaid to have occurred while wasconduct

onpositioncourt. The JCC bases its thesuprememember of the
created,judicial were afor the rules of conductpurposes which

rules, law othersupremeof the court casereadingdifferent from
moot.investigationthat its is not Wejurisdictions, and an assertion

position!agree with the JCC



179

court,The JCC is a of supremecommittee the established
Sup.topursuant constitutional and statutory authority. Ct. R.

39(1); II, 73-a;see N.H. pt. (1997);Const. art. RSA 490:4 see also
Mussman, 99, (1972)In re 101,112 N.H. 403,289 A.2d 405

that(explaining RSA 490:4 “has generally been recognized as
confirming the powerscommon-law of this court exercise general[to
superintendence (citationof the State’s from its beginning”)courts]
omitted). Contrary to the position bymaintained petitioner,the the
JCC is not anstrictly agency,administrative pertain­and the rules
ing grantsto of authority to agenciesadministrative in general are
less apposite to the issues raised in this case.

(JudicialIn Opinion the Justices Salary Suspension), 140of
297, 300, 523,N.H. (1995),666 A.2d 525 the court observed:

comprehensive.The superintending control of supremethe court is
te ex rel. Knowlton, 221,Brown v. 102 N.H.Sta­

223, 624, (1959).152 A.2d 625 Accordingly, this court has the
responsibility protectto preserveand judicial system.the
We have the inherent authority to take whatever action is

tonecessary effectuate this responsibility.

38,See also SUP. R.CT. Canon 1:

An independent and honorable judiciary indispensableis to
justice in our Asociety. judge should inparticipate estab-
lishing, maintaining, and enforcing, and should himself
observe, high standards of conduct so that the integrity and
independence of the judiciary may be preserved. The
provisions of this Code should be construed and applied to
further objectivethat anywithout limitation upon the
supreme comí in the exercise powersits generalof of
superintendence, constitutional,whether statutory or in-

a,reasherent, in not delineated in the Code.

added).(Emphasis As the petitioner has acknowledged, even if we
were to conclude that Supreme Court Rules 39 and 40 do not
authorize the JCC to continue an investigation of a judge who has
resigned, the supreme court would constitutional,retain the statu-
tory, and inherent power to authorize such an investigation.

The New Hampshire “providesConstitution in emphatic terms
that is the right‘[i]t of every citizen to bybe tried judges as
impartial as the lot of humanity admit,’will and therefore judges
‘should hold their offices so long as they behave well.’” In re
Mussman, 102,112 N.H. at 289 A.2d at 405 (quoting N.H. Const.

I, 35).pt. art. Before adoptedit the Code of Judicial Conduct in
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(1996),618, 621, 573, 5751973, Case, N.H. 674 A.2dsee 140Snow’s
1979, thatsupreme explainedin the courtor established the JCC

by which this constitutionalthe no meansjudiciary had“[i]f
thetheory,as well aspracticeinimplementedcould beprovision

thereceiving typehe waswould wonder whetheraverage citizen of
Mussman,In rerequires,”constitutionthat theimpartial justice

added). Thus,102-03, (emphasisA.2d at 405112 N.H. at 289
maintainingin the as asjudiciary, wellfostering confidencepublic

Hamp-of Newpurposeshave been fundamentalintegrity, longits
Mussman,also re 113judicial discipline.of See Insystemshire’s

(“maintenance(1973) in54, 822, of57, A.2d 824 confidenceN.H. 302
of publicthan “maintenanceimportant”is no lessthe courts

whole”).in the bar as aconfidence
power torecently “[t]hecourt has stated thatsupremeThe

publicfor of the fromprotectionis exercised thediscipline judges
theintegrityand theprotectfurther acts of misconduct to of

621,Case, (citing674 A.2d at 575140 N.H. atjudiciary.” Snow’s
(1990)).688, 291, ACase, 685, 582 293 similar133 N.H. A.2dFlint’s

in the case law ofpublicthe is reflectedprotectingconcern with
see, Johnstone, S-8387,states, No.e.g.,ofmany our sister Matter of

(“we(Alaska 2000) held that a primary purposehaveslip op. at 15
toto the rather thanpublicin Alaska isjudicial discipline protectof

Bar Association has also espousedThe Americanpunish judge”).the
TOABA RELATING JUDICIALa similar See STANDARDSposition.

(Tentative Draft,RETIREMENTDISCIPLINE AND DISABILITY
1977) (“the tojudicial disciplineof is notmajor punishpurpose

theintegritythe ofprotect public, preservebut to thejudges,
andjudiciary,maintain confidence in thejudicial publicprocess,

ofjudicial partof behavior on thepropercreate a awarenessgreater
themselves”).judges

just byis not thejudicial systemof the fosteredintegrityThe
has the ofjudgea who violated Codesuspensionremoval or of

JCC,Conduct, ofby investigative processbut the theJudicial also
aon statement of formalpublic hearing“to hold aabilitythe JCC’s

Sup. of sanctions39(9)(g), availabilityCt. R. and thecharges,”
office, censure,as seepublicfrom such Snow’sother than removal

Case, 628, (imposingA.2d at sanctions which140 at 674 579-80N.H.
(2)(1) censure; suspensionand a six-month withpublicincluded:

of a course oncompletioninter aliauponreinstatement conditioned
ethics).judicial

theinvestigate hearings,and hold andpowerThe toJCC’s
censure, publicto the becausesupreme power protectcourt’s
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themembers ofbytrustedperceivedare andjudges who“[w]ithout
is compromised.”of the rule of lawauthoritytheimpartial,aspublic

largetrust is in627, at 579. PublicCase, at 674 A.2d140 N.H.Snow’s
id.seejudiciary,of theperceptionthe public’sfromderivedpart

(Kan. 1993)).1310,Alvord, 1314to 847 R2dRelating(citing Inquiry
integralis aninvestigative processcontinuingand JCCA viable

may be based.perceptionpublicwhichuponsource of confidence
misconduct,judicialtoare informed aspublicof themembersWhen

protectand otherwiserecognize, report,able tothey are better
Seeof similar misconduct.future instancesagainstthemselves

(“anotherJohnstone, way protectto theat 16slip op.Matter of
tofrom isoffending judges office]removingtoadditionpublic [in

consequences,and theirjudicial transgressionsofkeep it informed
actively investigates allega­governmentthat it knows that itsso

theseaction whenappropriatemisconduct and takesjudicialtions of
Probert, 773,308(citingare Matter N.W.2dallegations proved”) of

(Neb. 1984);693, In(Mich. 7001981); 351 N.W.2dKneift,In re776
1996)).(N.M.Eastburn, 1028, 1035re 914 R2d

of thatshort, Appealsthe New York CourtagreeIn we with
confidencepublic’smaintain thejudicial “discipline is warranted to

institution,” of Backal,as an Matterintegrity judiciaryin the of the
(N.Y. 1995), maintain­1104, “goal [ofand that the660 N.E.2d 1107

judiciary] byin of the is servedintegrityconfidence theing public
throughto followConduct]the Judicialpermitting [onCommission

in seriousJudge engagesaproceedingswith removal whenever
orJudge’s resignationdespitein office and amisconduct while

Id.judicial post.”not to seek a futurepledge
the ofdisciplinethe thatagreement principleIn of our withlight

ais intended to beattorneys,no than the ofjudges, disciplineless
.,. .confidencepublic, maintaining] publicof theway “protecting]

preventing]andlegal profession,of thepreserving] integritythe
Case, 475, 477,future,” 143 N.H.Morgan’ssimilar conduct in the

489, 492,(1999) Case,985, 139 N.H.Budnitz’(quoting727 A.2d 987
1197, (1995)), inflictingthan “a mode of1199 rather658 A.2d

477,offense,” Case, at 727143 N.H.Morgan’sfor anpunishment
400, 401,Case, 236 A.2d108 N.H.(citingat 987 Silverstein’sA.2d

to be moot.488, (1967)), investigationthe JCC’s490 we cannot find
Ruleby Courtposition Supremefurther directed toward thisWe are

the sanction ofcourt to40, supremedoes limit thewhich not
holdingof ato court the dutiesassignsand which thesuspension

Sup.when warranted.issuingand a writtenpublic hearing opinion
40(13). reasons, the petitioner’sthe fact thatR. For theseCt.
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resignation took certain sanctions off the table does not render moot
the investigation.JCC’s

“The question of mootness is one of convenience and
subject rules,”discretion and is not to hard-and-fast how-

ever. Appeal Teachers, 272,Hinsdale Fed. 133 N.H.of of
276, (1990)1316, omitted).575 A.2d (quotation1318 We
generally will refuse to a questionreview that longer“no
presents justiciablea controversy because issues involved

dead,”have 276,become academic or id. at 575 atA.2d
omitted),(quotation1318-19 but may review a thatquestion

has become moot if it involves a significant constitutional
or anquestion concern,issue of significant public v.Royer

673, 675,State Empl. Security, 118 N.H.Dep’t 394 A.2dof
(1978).828, 829

Brooks, 813, 816, (1996).Petition 140 140,N.H. 678 A.2d 141-42of
Here, the issues before the JCC are not academic or dead because
of the availability of the sanction of public censure. As Supremethe

“[bjecauseCourt of inMichigan circumstances,held similar the
possibilities of censure and conditional suspension remain after a
judge charged re-elected,with misconduct steps down or fails to be

judiciala discipline case does not become moot the instant the judge
leaves office. Effective can granted;relief still be a controversy still

(citationsexists.” of Probert, omitted);Matter at308 N.W.2d 777 see
(N.C.890, 1978) (“wherealso re Peoples,In 250 S.E.2d 913 the

statute inimposes ouster,sanctions addition to the proceeding may
prosecutedbe to its despiteconclusion the resignation”).official’s

petitioner’sThe decision to hisresign anyoffice terminated
potential result,impeachment inquiry against him. As a the inves-
tigation possible publicand hearings byauthorized CourtSupreme
Rules 39 and greater40 take on inimportance publicaproviding
resolution of the allegations byof misconduct Mr. ifThayer. Even
the JCC had no sanctions available and this matter were technically
academic, canthere be little doubt that the issues under investiga-
tion by qualify concern,”the JCC as significantof public“issue[s]

Brooks, 816, Thus,Petition 140 N.H. at 679 atA.2d 142. theof
petitioner’s onreliance the mootness doctrine is misplaced. See

Cox, (Me. 1996)1056,Matter 658 A.2d 1057-58 that(holdingof
ofimposition uponsanctions retired wasjudge not moot because the

court designs “sanctions to restore and reaffirm confidence inpublic
justice,the administration of to publiclyand announce our recog-

misconduct”) (citation omitted).nition judicialand condemnation of
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thedivesting39 and 40 asRulesCourtSupremeTo construe
resignationtheuponmisconductjudicialoverjurisdictionof itsJCC

to the manifestrun counterwouldinvestigationunderjudgeof a
Accord­discipline.judicialofHampshire’s systemof Newpurposes

uponnot terminatedjurisdiction wasthe JCC’shold thatingly, we
in of thereason, lightandFor thatresignation.petitioner’sthe

extraordinarymust use thewewith whichand forbearancecaution
132, 719 A.2dMone, 143 N.H. atPetitionremedy prohibition,of of

case, a writ ofto issuedecline, facts of this630, on theat we
beforeof the matterNonetheless, importanceto thedueprohibition.

thebyadvancedargumentsthe otherus, certain ofwe address
petitioner.

or disbarment“[s]uspensionthatRule 37Supreme providesCourt
Sup.court,”of thisjurisdictionterminateshall notattorneyof an

attorney disciplin­under37(1), that anprovidesR. and furtherCt.
if or admitsonlyfrom the bar he sheresigninvestigation mayary

based,him or her isagainstthe complaintwhichuponto the facts
defense, permissionthehas no and receivesthat he or sheconcedes

Sup. 37(9). tocourt, The rules pertainingCt. R.supremeof the
In theprovision. petitioner’snoconduct contain similarjudicial

judicialtoview, pertainingin the rulesparallel provisionslack ofthe
theintent to terminatesupremethe court’sconduct manifests

judgeof a underupon resignationof JCC thejurisdiction the
rule that the JCC hasHe that we caninvestigation. argues

Rules 39 and 40 aonly by reading intocontinuing jurisdiction
not choose to include whensupremethat the court didprovision

disagree.originally drafted. Wethose rules were

rules ofjudicial professionalof conduct and theThe rules
judicialof conductmateria. The rulespariconduct are not in

chargedof the Stateand others who are officersjudgestopertain
justice. Judgesof areimpartial systemof anwith the administration

46,II, topt. positionsN.H. art.by governor,the Const.appointed
retirement, into removalsubject onlytheirmay hold untilthey

II, 38, 39, Acircumstances, arts. 73.pt.N.H. Const.extraordinary
who wishes toby the JCC andinvestigationwho is underjudge

ofgovernorby notifyingdoes so theresign appointmenthis or her
of conductresign. professionalintention to The ruleshis or her

practice by supremeto theattorneysto who are licensedpertain
42, mustRule and whose licenses beSupremecourt under Court

investigation byis theannually. attorneyAn who underrenewed
Con­Committee on ProfessionalSupreme CourtHampshireNew

(PCC) onlyfrom the bar do soresign maywho wishes toduct and
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court,with the leave of andsupreme only admittingthe after and
conceding disciplinarythe case that had .been himbrought against

Sup. 37(9).or Ct. R. Because of these differences between theher.
conduct,of professional judicialrules conduct and the rules thereof

an inusingis little basis for the former as aid- interpreting the
latter.

supreme comprehen­The JCC was established under the court’s
constitutional, statutory,sive and inherent toauthority superintend

Sup. 39(1).systemthe court of this State. Ct. R.See Given both the
authority purposesof the court’s and the to be served thescope by

JCC, itjudicial discipline byof administered the is notsystem
anecessary specificfor the rules to include statement thegiving

jurisdictionJCC over who havejudges resigned appointments.their
Sup. 38,R.See Ct. Canon 1.

The rules to the conduct ofpertaining professional attorneys
stand on a somewhat different Thefooting. supreme court’s author-

PCC,toity discipline attorneys, byas exercised the is based upon
authoritythe court’s over admission to and dismissal from bar.the

Thus, Supreme followingCourt Rule 37 contains the statement of
jurisdiction:

admitted to lawAny attorney practice anyin this State or
to aattorney specially practice byadmitted court of this

subject jurisdictionis to ofdisciplinaryState the this court
professionaland the committee on conduct as hereinafter

Nothingdefined. herein contained shall be construed to
anyto court such asdeny powers necessaryother are for

that- court to maintain control over proceedings conducted
it,before such as the of orpower contempt. Suspension

an attorney jurisdictiondisbarment of shall not terminate
of this court.

Sup. R. 37(1)(a).In lightCt. of the first sentence of this statement
37(1)(a) 37(9)jurisdiction,of both the last ofsentence Rule and Rule

necessary “loophole”are in order to close a that could otherwise
disbarred,allow who have orattorneys suspendedbeen or who have

bar,from toresigned escape jurisdictionthe the of the PCC.
jurisdictionalBecause and 40 do not contain aRules 39 statement

37(1)(a),such as the first sentence of Rule there is no to“loophole”
close, any provisions paralleland no need for to the last sentence of

37(1)(a) 37(9).RuleRule and
differently,While the rules of the PCC and the JCC havephrased

scope, provide supreme disciplinarya similar and each of the court’s
jurisdictionwith over those who come before them untilcommittees
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Ininitiated.properlyhas beena matter thatoffinal resolutionthe
by theadministereddisciplinesubject toattorneyof anthe case

andresignation,or heracceptnot hisPCC, court willsupremethe
factsadmits theattorneytheuntilrelinquish jurisdiction,therefore

or shethat heand concedesiscomplaint predicatedthewhichupon
37(9). andadmissionrequiredThisCT. R.no defense. SUP.has

legalandresolving all factualby fullycloses the caseconcession
theresignation supremeover whosejudge,to arespectissues. With

constitutional,control, comprehensivethe court’snocourt has
systemcourttheauthority superintendtoand inherentstatutory,

untilresignedwho hasover ajurisdictionwith judgethe JCCvests
and until theinvestigationinitiatedany properlythe JCC concludes

thebymadeanyto recommendationrespondedcourt hassupreme
judicialofallegationsthatcourt can ensureThis is how theJCC.

Inconcluded, legally.andfactuallyandmay be resolvedmisconduct
juris-itsbody retainssituation, disciplinaryappropriatetheeither

ofpointto abroughthave beenmatters before itdiction until the
■—— resolution.just proceduralnotlegalfactual and

in arecognizedresolution has beenconcern with finalSuch a
See, Cox, A.2d at 1058Matter 658e.g.,of other states.number of

for(“Our qualifiedheacquiredwas whendisciplineto Coxauthority
anyforhis retirementcontinues afterandjudicial positionhis

Hunt, 302In rejudge.”);he was athat occurred whileconduct
(“.(N.C. 1983) disciplinary. is but one235, . there239S.E.2d

andcomplaint,filed itsthe CommissionbeganIt whenproceeding.
order.”) (citations omitted);finalthis Court’sit will end with

(Pa.294,A.2d 299Bd. v. 523Snyder,& ReviewInquiryJudicial
(“Once1987) instituted, disciplinary proceed­jurisdictionour over

order.”) (citationsa finalan when we issueonlyis thus at endings
591,Perf., 787 E2don Judicialomitted); v. CommissionKennick

1990)(Cal. judicial proceed­of conductfindingsthat(explaining596
investigation servejudgeof underresignationafterings continued

fromseeking resigntoattorneythatrequirementaspurposesame
investigation must admitconductprofessionalwhile underthe bar

the caseand concedechargedor she has beenfacts on which hethe
her).him oragainst

the JCC and thedistinction betweenof theOur discussion
well, contention thatthereject, petitioner’sus to asPCC causes

JCC, theby theinvestigationa underjudgeofupon resignationthe
judgesallto PCC. Whileinvestigationits the“hand off”JCC should

judicialthatnecessarily followit does notattorneys,now bemay
judgesandAttorneysconduct.of professionalconduct is a subset
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conduct,under two different codes of each aoperate byenforced
particular expertisecommittee with in its own area of responsibility.

(N.J. 1985)Yaccarino, 3,See Matter 502 A.2d 31 that(holdingof
for ajudge’s “application disabilityretirement based on medical

supplant judicialcannot . . . proceedings” notingremoval and “the
special implicated judicialdifferent and concern that is in disciplin-

ary actions that is not suitably by judicialaddressed other or
proceedingsadministrative from a inarising judge’s performance

office”) (citation omitted). we find no inAccordingly, merit the
petitioner’s suggestion that his case should be to thepassed along
PCC.

We conclude with a review of case law from other states. Both
aparties acknowledge split opinion among jurisdictionsof other on

the of aquestion resignation judgewhether the of terminates the
jurisdiction of a body such as the JCC. While that eachrecognizing
of the maydecisions discussed below rest on a andstatutory

foundation that inregulatory may waysbe dissimilar some to the
legal judicialbasis for in Newdiscipline Hampshire, we nonetheless
agree weight authoritywith the JCC that the of favors the

jurisdiction. Johnstone,continuation of Matter slip op.See atits of
(“A majority agree13 of states with the ABA that a disciplinary

body jurisdictionretains a judge voluntarilyover who has retired
(citationsof.misconduct.”) omitted);allegedafter acts see ABAalso

judicial disciplinary Enforcement,Model Rules for:
2(b)(2) (1994).Rule

Vermont,The topetitioner points Jersey,New and Illinois as
in a judicial jurisdictionstates which conduct committee loses its
judge judicialover a who his or herresigns office. His reliance on

case law from these states is misplaced.
(N.J.cases, 1973),In of Sgro,three Matter 310 A.2d 459 Matter of

(N.J.Vasser, 1978), DeLucia,382 A.2d 1114 and Matter 387 A.2dof
(1978), Jersey362 the SupremeNew Court issued to theholdings

effect that a judge, “[h]aving resigned subject. . . is'no longer to
as abeing disciplined judge, onlyand is before us in his capacity as

(citation omitted).bar,”a member of the id. at 366 All three of these
cases, however, involved courtpart-time municipal judges who were
subject simultaneously to both rules of professional conduct and

Furthermore,judicial case,rules of conduct. in a more recent
involving subjecta courtsuperior judge statutoryto a removal
proceeding, Jersey Supremethe New Court held that judge’sthe
“application for a retirement based on disabilitymedical cannot
supplant judicial Yaccarino,these removal proceedings.” Matter of
502 atA.2d 31.
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“[h]avingheld thatVermont, Court had earlierSupremeIn the
assubject being disciplinedtoretired, longeris noJudge Fienberg

(Vt. 1981)1282, (citing1283Fienberg,In re 430 A.2djudge.”a
366). however,Later, in a caseDeLucia, at387 A.2dMatter of

duringher thepositionnot reelected toinvolving judgea who was
(JCB),Conduct Boarda before the Judicialpendency proceedingof

Court ruled:Supremethe Vermont

term of office termi-claimed that when herThe defendant
reelected, herjurisdictionall overnated and she was not

It the viewjudicial terminated. isrespect disciplinewith to
judicialfor ofjurisdiction purposesthatof this Court
judicialcomplaint duringwhen a is fileddiscipline attaches

officer,judicial persiststo as a andrelatingtenure acts done
. . .legal requirement.some affirmativebyuntil ousted

office is nojudicialthe circumstance thatthoughEven
inappropri-make certainlonger occupied may dispositions

ate, jurisdiction ....impairthis does not

(Vt. 1987).1194, inWheel, recently,1195 Even moreIn re 533 A.2d
filed ajudicial complaint judgea case in which a conduct was after

(Vt.bench, 1994),re 641 A.2d 117 the VermontSteady,left the In
Court, disciplinetoSupreme noting powerits broad constitutional

(citations omitted), in“[n]othingid. at 118 stated that thejudges,
Constitution, statute, disciplinary powerthe or the rule limits the

judicial currently serving,”officers to those who are id.over
According to that court:

judicialA of is to andprimary purpose discipline “preserve
in and fairnesspublic integrityenhance confidence the of

[590,] 602,justice 159 622system.” O’Dey,[In re]the Vt.
[507,] [(1993)]. goals accomplishedA.2d 515 These cannot be

-byof theusing proposedeither the methods dissent
as the Profes-disciplining ex-judges attorneys through

sional Board or thedisciplining ex-judges throughConduct
rule,JCB if toonly they Applying anyreturn office. this
violation,anonattorney judge escape disciplinecan for code

serious, by leavingno matter how Even afterresigning.
office, judicialan of onex-judge retains the status the office
his resume. The is entitled to know if the record ispublic
tarnished.

agree Billings’ judicialWe with Justice observation that the
nonattorney judgesconduct rules did not intend to avoid

“that indiscipline by resigning interpretand to the rules
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them andwith would emasculate[that view]accordance
to and theduty preserve protectthe Court’sthwart

511, 513,In re 139 Vt.judiciary.” Fienberg,of theintegrity
(1981) J.,1282, dissenting); see also(Billings,430 A.2d 1283

Romanello, 175Hearing Board v.Virginia JudicialWest
(court(1985)577, 540, be541 “wouldW.Va. 336 S.E.2d

allow aprecedent judgeill-advised to a that wouldestablish
by resign-forescape punishment [ethics violations]... to

917,office”); In re 815 S.W.2d 920ing Sheppard,from
1991), (judicial conduct board retains(Tex.Spec.Ct.Rev.

notjudgesover retired or former who havejurisdiction
future).on bench intheir intent to serverenounced

aJudge Steadyat 118. wasSteady,In re 641 A.2d While
him indistinguishes petitionerfrom thenonattorney judge, which

case, inprinciples Steady supportthis the articulatedunderlying
jurisdictionits over the petitioner.our that the JCC retainsopinion

2 Ill.by petitioner, Dempsey,cited the In re Cts.The Illinois case
(1987), to adistinguishableComm. 100 is from this case due

difference between the administration ofsignificant structural
Hamp­in New Thejudicial discipline Hampshire.Illinois and New

supremeis a committee of the court and is vested withshire JCC
constitutional, statutory, andcomprehensivesome but not all of the

superintend judicial systemof court to the ofauthorityinherent the
contrast, hasBy “the Courts Commission[Illinois]the State.

judges pursuant promul­to to rulesauthority disciplineexclusive
Court, onlyrules toby Supreme applythe Illinois whichgated

Injudicialin a id. at 108.actually serving capacity,”judges
decided that the factDempsey, specificallythe Courts Commission

— theauthority discipline judges gaveof to whichits exclusive
of from the Illinoisgreater degree independenceCommission a

—a mere court committee would haveSupreme Court than
jurisdictions such as Newrendered less the case law fromapposite

abody charge judicialin in of conduct acts asHampshire which the
disciplinarycourt which holds the ultimatesupremecommittee of a

inCourts Commission’s decisionauthority. Accordingly, the
bearing on the case before us.Dempsey has insufficient

York, § 47 the on“Judiciary grantsIn New Law Commission
juris­of NewAppeals York]Judicial Conduct and Court[the] [of
of herdaysa for 120 from the dateresigned Judgediction to remove
to theof Backal, AccordingMatter 660 N.E.2d at 1106.resignation.”

authority post-­for astatutorythe existence of thispetitioner,
materiallythe York case distin-resignation removal makes New
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case,guishable Supremefrom the circumstances of this because
39 40 contain no similar toprovisionCourt Rules and New York’s

120-day jurisdiction.“extension” of disagree.We
important partThe of Backal is not that the Commission on

byJudicial Conduct is statute toempowered proceedingscontinue
rather,against judgea who has it is that ofresigned; the Court

§Appeals upheld Judiciary Law 47 a chal-against constitutional
§itlenge. analyzed JudiciaryWhen Law 47 in relation to a ofgrant

constitutional similar to inauthority that contained the New
Constitution,Hampshire Appealsthe Court of concluded that

this constitutional ofgrant authority to the Commission to
discipline and “judges” necessarilyremove and logically
covers all acts of bymisconduct undertaken a Judge while

in office. Theserving fact that a particular Judge may no
longer hold that office at the time removal is orsought

Commission,byrecommended the Judge’sdue to the
postmisconduct resignation, does not preclude the Commis-
sion or this fromCourt exercising respectivetheir disci-
plinary powers.

Backal,Matter 660 N.E.2d at 1106-07. While the Backal courtof
acknowledged that the removal of judges who have resigned is
necessary to judgesinsure that cannot resign in order to avoid
removal, only to [judicial]“seek future public’soffice to the
detriment,” 1107,id. at the court also cited greater“the institu­

goalstional sought to be achieved by the constitutional provisions
judicial id.,governing discipline,” and identified of goalsone those

as “maintainfing] the public’s in integrityconfidence the of the
inrCtution,”as anjudiciary id. “That isgoal byserved permitting

the Commission to follow through with removal proceedings when­
ever a Judge engages in serious misconduct inwhile office and
despite a Judge’s resignation or notpledge judicialto seek a future
post.” Id. ifEven we assume that petitioner’sthe opportunity for
achieving judicial remote,further isoffice the ispossibility not
foreclosed. New Hampshire shares with New York a strong interest
in maintaining publicthe inconfidence the ofintegrity judiciary.the
Therefore, our decision in this case is consistent with the principles
established by the courts in a majority of the states which have

questionsconsidered similar to those before us.
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above, for a writ ofThayer’s petitionMr.statedFor the reasons
is denied.prohibition

Denied.

Nadeau,Horton, Broderick, andBrock, C.J., and
MANIAS, MANGONES, O’NEILL,sit;DALIANIS, JJ., did not

SMUKLER, JJ., under RSACOFFEY, by assignmentsat specialand
490:3.
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Burger King Corporation

18,August 2000

(StevenParodi, PLLC, L.Nashua■Jordan, of&Maynard
for theorally), plaintiffs.andMaynard on briefthe

(RobertSolomon, Branch, ManchesterBackus, Rood & ofMeyer,
orally), for the defendant.on the brief andA. Backus

Iannelli, indi-and JodianriMCHUGH, Nicholasplaintiffs,J. The
children, abrought negligencebehalf of their threevidually and on

defendant, injuriesforBurger King Corporation,theagainstaction
Theat defendant’s restaurant.of an assault thesustained as a result


