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(BrianLondonderryGoudas, P.L.L.C., C. Goudasof&Corcoran
orally),brief, forGoudason the and Mr.and Thomas J. Corcoran

petitioner.the
(GregoryMiddleton,McLane, P.A.,of ConcordGraf, &Raulerson

orally),Barry brief,on the and Mr. Smithand NeedlemanH. Smith
respondent.for the

(JamesLondonderryBernier, P.A., M. Costello onofForman &
brief), Londonderry..intervenor, Townoffor thethe

Londonderry Neighborhoodpetitioner, CoalitionGRAY,J. The
(LNC), facilityenergyappeals committee’ssite evaluationthe

(AES)(EFSEC) Londonderry’s appli-respondentapproval AESof
facility.operate natural-gas power Weaandcation to construct

affirm.
July application with EFSEC to6, 1998, anAES filedOn

power facilitynatural-gasmegawattoperate inaand 720construct
LondonderryLondonderry. andofhundred residentsOver one

grantedcorporation,nonprofit wasLNC, whichaLitchfield formed
daysby ofthreeEFSEC. Afterstatuslimited intervenor

Mayapplication-hearings, approved onAES’sEFSECadversarial
filinghearings byactively participated in the25, 1999. LNC

testimonyprovidingpresenting andinformation, witnesses, and
rehearing and thismotion forEFSEC denied LNC’sexhibits.

appeal followed.
arguesappeal, ofand its denialthat EFSEC’s decisionLNCOn

unjust,contraryrehearing law, or unrea-toareLNC’s motion for
(2)(1) incomplete;agency reports wereStatesonable because:

(3)authority; improperlydelegatedimproperly EFSECitsEFSEC
(4) imposepollution a monitor-approved controls; tofailedEFSEC
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(5)conditions;oring requirement potentialfor andfog ice EFSEC
the of aignored publicresults referendum Inopposing plant.the

maintains thatresponse, standingAES LNC lacks to thispursue
and that EFSEC’sappeal decision was reasonable and lawful.

We first address In order tostanding.LNC’s have tostanding
a anappeal denyingdecision of administrative a motion foragency

rehearing, an mustappellant demonstrate that appellantthe has
Richards,or ininjurysuffered will suffer an fact. Appeal 134of

148, 154, 586, (1991), denied,N.H. 590 A.2d 589 cert. 502 U.S. 899
(1991).

LNC inintervened this matter itbecause asserted that the
operation of AES’s power plant, proximityin close Londonderry’sto

neighborhoods,residential would affect valuethe of homes owned
members,by directlyLNC thus affecting their economic interests.

Because EFSEC could have found that LNC’s members have
orsuffered will suffer a direct injuryeconomic as a ofresult the

decision approving application,AES’s standing pursueLNC has to
(1997).this appeal. See RSA 541:3

We arguments (1997),next turn to LNC’s on appeal. RSA 541:13
provides in pertinent part:

burden of shallproof upon[T]he be the party seeking to set
anyaside order or decision of the commission to show that

unlawful,the is clearlysame orunreasonable alland
findings of uponthe commission all questions of fact
properly before it shall be deemed to be prima facie lawful

reasonable;and and the ororder decision fromappealed
shall not be set aside or except law,vacated for errors of

satisfied,unless the iscourt aby clear ofpreponderance the
it,evidence before that such is unjustorder or unreason-

able.

First, LNC decision,contends that at the time of EFSEC’s
certain required State agency reports remained inincomplete

(1994of 1999).violation chapterRSA 162-H Supp.& In conjunction
with this argument, LNC maintains that it was providednot an
opportunity to oncomment the terms imposedand conditions by the
New Hampshire (DES).ofDepartment Environmental Services

162-H.-7,IV,Under RSA application“[e]aeh shall contain sufficient
information satisfyto the application requirements of each state

jurisdiction,agency having law,under orstate federal regulateto
any aspect of the construction or operation of the proposed facility,
and shall agency’sinclude each completed application forms.” Each
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and size oftype“in reasonable detail themust describeapplicant
V(a) (1994).162-H:7,facility.”proposedof the RSAmajor parteach

of and terms setmanythat the conditionsfirst contendsLNC
providethat AESreports requiredagencyforth in the State
asfor the wellexample, publicFor counseladditional information.

concerns, requiringof the themselves raisedpublicas members
information, from combustionto emissions therelativeadditional

in coolingthe towers.recycledof wastewaterturbines and the use
foundrehearing,motion for EFSECIn LNC’sdenyingits order

afor it “to renderwere sufficientreportsthe submittedthat
Theconditions.”terms andappropriateand to determinedecision
for,information calledthat, the additionaldespiterecord reveals

asmajor facilityof itspartin detail eachfullyAES described
V(a). instance,162-H:7, For AES de­statute. RSArequired by

dischargeand condi­design permitreviewscribed the wastewater
conditions,tions, permitand the wetlandsspecific permitthe site

to by LNCpublicthe concerns of the referredconditions. Because
oftypein detail the and sizedescribingfrompreventdid not AES

162-H:7,byfacility as RSAmajor proposed requiredof itsparteach
itV(a), unreasonably unlawfully whennot act orEFSEC did

agency reports were sufficient.that Statedetermined the
anthat EFSEC committedFurthermore, has not shownLNC

comment on theto it the toby failing give opportunityof lawerror
accepted,an isthirty days applicationafterDES conditions. Within

thecountyin wherehearinga eachpublicEFSEC must hold
(1994), :10, I162-H:6,RSA IVwill located.facility beproposed

nature,1999). inhearings, which are adversarial(Supp. Subsequent
(1994).162-H:10, monthsII Within nineinput.for RSApublicallow

adenyoran EFSEC must issueaccepts application,after EFSEC
(1994).162-H:6, TheVII certificateto the RSAapplicant.certificate

as the commit-terms and conditions“may contain such reasonable
(1994).162-H:16, VInecessary.” RSAtee deems

AES’scase, were attached tothe conditionsIn this DES
(certificate) public delibera­facility after theof site andcertificate

tochapter permits EFSECwas Since RSA 162-Hprocesstive over.
to a after theand conditions certificateattach reasonable terms

RSA chapteris it follows thatcomplete,processdeliberativepublic
tostatutory rightthean withprovide applicantnot162-H does

Meredith,See, v. Towne.g., Nestoron those conditions.comment of
(1994)548, that abutters632, 635, (holding644 A.2d 550-51138 N.H.

anto ofapprovalprecedentcomment on conditionsrighthave a to
byimposedsubsequent approvaltonot on conditionsapplication,

ZBA).the
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LNC has also not demonstrated that EFSEC violated due
of forprocess. presented by“Where issues fact are resolution an

requires meaningful opportu­due aagency processadministrative
nity to be heard.” N.H. v.Society Protection Forests Siteoffor

Comm., 163, 168, 778, (1975).Evaluation 115 N.H. 337 A.2d 783
counsel,provided opportunity,LNC was the whothrough public was

interest,appointed by attorney publicthe general representto the
for public during three-day Duringtheinput hearings. these

information,hearings, public had the to fileopportunitycounsel
witnesses,present fullyand in theparticipate process. EFSEC’s

decision reflects the comments from input.LNC and its extensive
reasons,For these we conclude that LNC not methas its burden of

showing by a clear preponderance of the that it wasevidence not
aprovided meaningful opportunity to be heard.

LNC’s second contention unlawfullyis that EFSEC delegated the
toauthority determine terms and to agencies.conditions other State

162-H:4, (1994),See RSA ch. 162-H. Under RSA III EFSEC

may delegate authoritythe to monitor the orconstruction
operation any energyof afacility granted certificate under
this tochapter such oragencystate official onrepresented

but,the committee as it deems appropriate, subject to RSA
162-H:10, may delegateit not toauthority hearings,hold

certificates,issue determine terms ofthe and aconditions
certificate, or enforce a certificate.

The record shows that EFSEC evaluated State agency rec­
ommendations and then made the ultimate asdecision to the terms
and ofconditions the certificate. The fact that imposedEFSEC
additional terms and conditions agencywhen State recommenda­
tions were not comprehensive thatdemonstrates EFSEC did not
delegate its toauthority determine the certificate’s andterms

Thus,conditions. we hold that LNC has failed to show that the
process employed by 162-H:4,EFSEC violated RSA III or was

unjustotherwise or unreasonable.
LNC next argues that analysisEFSEC’s approvaland of required

pollution controls was prematureinsufficient and in violation of RSA
162-H:16, IV(c) (1994), which requires EFSEC to find that the site
and facility “[w]ill not have an unreasonable adverse effect on
aesthetics, sites,historic air and quality,water the natural environ-
ment, and public health safety.”and LNC contends that EFSEC
approved the wrong pollutionair technology for AES’s facility in

IV(c).162-H:16,violation of RSA



206

technol­technology” over “SCONOx“SCREFSEC selected
technologyofreliability and success SCRpaston thebasedogy”

the Environmental Protectionby the DES andand determinations
(EPA) the tech­was “best availabletechnologythat SCRAgency

on conclusionsfacility. EFSEC also reliednology” proposedfor the
availabletechnology yetwas notthe DES and EPA that SCONOxby

afortechnicallyto be feasibleand had not been demonstrated
by AES. the record supportsSincefacility proposedsuch as the one

ofadecision, by preponderancewe are not satisfied clearEFSEC’s
have an unreasonablethat decision willthe EFSEC’sevidence

in of RSA 162-­violationqualityeffect on air and wateradverse
IV(c).H:16,

toin failingis that EFSEC erredargumentLNC’s fourth
concerningin the certificatemonitoring requirementainclude

and“A ofor conditions. certificate siteground-level fogging icing
theterms and conditions asfacility may contain such reasonable

fornecessary may provideand such reasonablecommittee deems
162-H:16,necessary.” RSA VI.mayas bemonitoring procedures

EFSEC, of twoincluding testimonythetopresentedThe evidence
opera­indicated that theengineers, overwhelminglycooling tower

icingorany ground fogginglevelfacilityof would not causetion the
aby preponder­cannot conclude clearAccordingly, weproblems.

unjust or unrea­decision wasof the that EFSEC’sance evidence
RSA 541:13.sonable. See

a non-improperly ignoredthat EFSECarguesLNCLastly,
theLondonderry residents opposingvote frombinding referendum

1999,9,Londonderry residents voted on Marchfacility.AES
(hardly overwhelminganforty-five percenttofifty-five percent

facilitymandate), natural-gas powerof aagainst AES's construction
(Town) inLondonderry filed a briefThe ofLondonderry.in Town

TownLondonderryalthough previousto that thepointthis court out
the town councilproject, newly electedsupported the AESCouncil

the project.opposes
IV(b),162-H:16, is required giveto EFSEC toPursuant RSA

planningof andmunicipal regional“to thedue consideration views
aissuingbeforemunicipal' governingand bodies”commissions

in that theon the factAlthough partEFSEC reliedcertificate.
project, the committee alsosupported theprevious town council

the viewsnon-binding againstthe of the referendumweighed result
regional planninglocal andmanythe interestedexpressed by

project.that favored the Sinceand bodiesgoverningcommissions
thedue consideration togavethatthe record indicates EFSEC

municipalcommissions andplanningandmunicipal regionalviews of
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162-H:16, IV(b),asgoverning requiredbodies under RSA we hold
that has unjustLNC not demonstrated that EFSEC’s decision was
or unreasonable.

Affirmed.
BROCK, C.J., BRODERICK, JJ., sit;and HORTON and did not

GRAY, J., superior justice, GROFF,retired court and MCHUGH and
JJ., superior justices,court by special assignmentsat RSAunder
490:3; all who sat concurred.

not,whoJustices did sit did following argument,not oral partic-
discussions,inipate decisions, votes, or preparation opinionof the

anyin way.
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