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and forAccordingly, superiorwe reverse remand to the court
opinion.consistent with thisproceedingsfurther

Reversed and remanded.

DALIANIS, JJ., GRAY,concurred; J., supe-NADEAU and retired
GROFF, J., justice,justice,court and courtsuperior speciallyrior

490:3,under RSA concurred.assigned
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(Janice Rundles,K.McLaughlin, attorney generalT.Philip
attorney brief,on Ms.general,assistant & a. the and Rundles

fororally), the State.

defender,Evans, Concord,Risa appellate byassistant of brief and
fororally, the defendant.

NADEAU, defendant, Dukette,Sherry chargedJ. The is with first
the ofdegree stabbing boyfriend.murder for her She has filed a

notice of thegrantedself-defense. We State a of thestay defendant’s
J.)(Brennan,trial in Court thisjury Superior interlocutoryto file

(1986).toappeal pursuant RSA 606:10 On theappeal, State
(1)challenges the trial court’s decision to allow the defendant to

introduce thespecific alleged aggressiveinstances of victim’s
pursuantconduct toward her to ofHampshireNew Rules Evidence

404(a)(2) (2)405,and and to the State’s to rebutdeny request the
defendant’s self-defense claim with ofevidence the defendant’s

ofspecific aggressive conduct allegedinstances toward the victim
404(b).Hampshireto ofpursuant New Rule Evidence We affirm in

reverse inpart, part, and remand.

I

The State first trialchallenges rulingthe court’s allowing the
defendant to specific allegedintroduce instances of the victim’s
aggressive 1999,September 10,conduct toward her. On the State

afiled motion in limine to allegedexclude evidence of victim’sthe
character, defendant,prior violent conduct toward the and mental

3, 1999,Onstate. December the trial court denied the State’s
motion, ruling reputation opinion testimonythat or regarding the
alleged victim’s violent nature was admissible topursuant Rules
404(a)(2) 405(a).and The trial court further thatruled ofevidence
the alleged priorvictim’s againstviolent acts the defendant and of

allegedthe victim’s head injury and mental illness was toadmissible
404(b).theprove defendant’s state of mind pursuant to Rule The

specific atviolent acts issue are three incidents that took inplace
1996 and 1997.

18, 2000,On February four days jury selection,after the start of
verballythe moved forState reconsideration of the trial court’s
3, 1999,December order. The trial court denied the State’s motion

and denied the oral for interlocutory appeal.State’s motion This
appeal followed.
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argument,the of the State’s we considerreachingBefore merits
of this isappealthat the State’s issueargumentthe defendant’s

18, 2000,FebruarythearguesThe that State’suntimely. defendant
days the clerk’s notice forappeal, seventy-twoof filed afternotice

1999, order,8, Hampshire Supremeviolates Newthe December
7, that a notice of be filed withinrequires appealCourt Rule which
of notice of decision on thethirty days the clerk’s merits.

State,606:10, the does notgoverns appeals bywhichRSA
but states thatfiling appeals, paragrapha time limit for VIIprovide

to the statute.may adopt implementthe court rulessupreme
not aspecifydo time limit forAlthough Supremethe Court Rules

State, time forby they provideof the limits thefiling appealsthe
Sup. policyCt. R. 7-9. Because thefiling appeals generally.of See

similarlybehind time limits for filed under our rules wouldappeals
theappeals, appeals byto RSA 606:10 we hold that filed Stateapply

subject require­606:10 to the same timelinesspursuant to RSA are
appeals Supremeall court under Courtgovern supremements that

Rules 7-9.

therefore,606:10,interlocutory under RSAappealThe State’s
thethirty daysmust be filed within from the date on clerk’s written

7(1),from, CT. R. andbeing appealedof the SUP.notice decision cf.
606:10,inis see RSA IV Weplaced jeopardy,before the defendant

8, interlocutory7 than Rule whichapply governsRule rather
running thetriggering filingthe event the ofappeals, because

the theappealfor a Rule 8 is trial court’s written notice toperiod
interlocutoryit the statement. Seeparties signed appealthat has

Sup. 8(3). anR. This not occur in the instance ofCt. event does
Thus, theappealthe State’s of trialappeal under RSA 606:10.

3, 1999, theuntimelyorder is because Statecourt’s December
days stayed runningnor the ofthirtyneither filed an withinappeal

a motion for reconsideration. Seeappeal period by filing timelythe
Sup. 7(1).R.Ct.

motion forfrom the bench on the State’sThat the trial court ruled
the order issuedseventy-two days after trial court’sreconsideration

filinga of forten-day requirementdoes not constitute waiver the
Super. R. Underfor See Ct. 59-A.motions reconsideration.

to7(1), court be haveSupreme Court Rule the lower will deemed
onlya if thepost-trialthe of motionrequirementwaived timeliness

clearlyIn this case it wasappealmotion is filed within the period.
Sup. 7(1). Also, itsspecificallyR. trial court restednot. theSee Ct.

v.denial, in untimeliness. See Germainpart, on the motion’s
(1993).82, 760,Germain, 85, 761-62137 N.H. 623 A.2d
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Finally, “goodwe fail to find justifycause” to our suspension
Sup.of the timeliness for inrequirement appeals this case. See Ct.

1; 410, (1994).411,State v. Hayes, 288,R. 138 N.H. 640 A.2d 289 In
explaining reconsideration,the ofuntimeliness its motion for the

itState indicated that had anmade “erroneous concession” in its
original argument recentlythat had only been discovered upon
consultation with a colleague. party’sA error does not constitute
“good suspendcause” to the requirements of rules.our Cf.
Germain, 85,137 N.H at 623 A.2d at 762.

II

Next, the challengesState the trial court’s denyingdecision its
request to rebut the defendant’s claimself-defense with ofevidence
the defendant’s ofspecific aggressiveinstances conduct toward the

14,alleged 2000,victim. On January the State filed a notice that it
intended to rebut the defendant’s byself-defense claim introducing
evidence that the previouslydefendant had assaulted the alleged
victim in 1996 response,and 1997. In the defendant filed a motion to
exclude of prior byevidence assaults the defendant upon the alleged
victim, which the trial granted 16,court on February 2000. We
granted a request to seal all documents referring to the details of
the defendant’s alleged assaults.

404(b)Rule provides:

of crimes,Evidence wrongs,other or acts is not admissible
proveto the character of persona in order to show that the

person acted in conformity however,therewith. It may, be
admissible for other purposes, motive,such as proof of

intent,opportunity preparation, plan, knowledge, identity
or absence of mistake or accident.

404(b). 404(b),N.H. R. EV. Under Rule evidence of other bad acts is
inadmissible it isunless “relevant for a purpose other than to prove
the defendant’s character or disposition, there is clear proof the
defendant acts,committed the other and the prejudice to the
defendant does not substantially outweigh the probative value of the
evidence.” 687,State v. Glodgett, 690, 283,144 N.H. 749 A.2d 286
(2000) omitted).(quotation and ellipses will upholdWe a trial court’s
decision to suchexclude evidence absent an ofabuse discretion. See

Alexander,State v. 216, 221, 22,143 (1998).N.H. 723 A.2d 25

A

arguesThe State that the trial court erred because evidence of
the defendant’s prior conduct is relevant to prove, among other
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thestabbing. Specifically,time of themind at thethings, her state of
ruled, allegedthe victim’sif, trial courtas theState contends that

ofdefendant’s stateproveis to theconduct admissibleprior violent
claim, that thethen evidenceher self-defenserespectmind with to

the vic-allegedassaults againstunprovokedcommitteddefendant
him, of theprobativefrom is alsotim, any retaliationwithout

claim. Therespectwith to her self-defenseof minddefendant’s state
victim’sallegedthe defendant’s andthat becausearguesState also

1997, rulingtrial court’s that thein and the1996bad acts occurred
in time is inconsistent with itstoo remotebad acts weredefendant’s

bad acts.the victim’sruling admitting allegedprior

mind, must firstpriorthe bad actsto state ofTo be relevant
v.actually in Statedispute.”an issuedisprove,to orprove“tend

(1996)686,125, (quotationLesnick, 121, A.2d 690141 N.H. 677
omitted). self-defense, placedthe defendant hasa ofBy filing notice

Richardson, 162,N.H.State v. 138at issue. Seestate of mindher
(1993). of her1361, Specifically, supportin167, A.2d 1364635

stabbedalthoughthat shearguesthe defendantclaimself-defense
necessarywasvictim, such forcereasonablyshe believedallegedthe

her.againstof forcevictim’s useallegedfrom theto defend herself
II(a) (1996).627:4,See RSA

bad actspriorlink between theNext, that the relevantto ensure
topropensitymerelyis not the defendant’sconductchargedand the

victim, must exist a sufficientthereviolently allegedtoward theact
defendant’s statethe acts and thepriorconnection betweenlogical

Bassett,v. 139Statethe conduct. Seechargedat the time ofof mind
(1995).500, 891,493, 897659 A.2dN.H.

a connection betweenlogicalthat there is sufficientconcludeWe
hervictim andagainst allegedtheassaultspriorthe defendant’s

First, at oneleaststabbing.thewhen she committedstate of mind
theconduct “involved samechargedand theassaultspriorof the

in like circum-each occurredandweapon,victim and a similar
— herthe defendant anda betweenfollowing confrontationstances

Lesnick, 126, 677 A.2d at 690.141 atN.H.[significant other].”
in time as tonot so removedSecond, prior bad acts werethe
390, 397,Allen, 514v. 128 N.H.See Statethem irrelevant.render

(1986) connectiontemporal1263, (finding a sufficient1268A.2d
years priora halfthree andact that occurredpriora badbetween

conduct).chargedto the
case, that the defendantthis evidenceFinally, facts ofunder the

victimallegeduponassaults theunprovokedpreviously committed
violently thenot underminesrespondvictim didallegedwhich theto
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argument reasonablydefendant’s that she allegedbelieved the
unlawful,victim deadlywas about to use againstforce her. RSASee

II(a).627:4, While the prior unprovokeddefendant’s and
tounresponded mightassaults be ifless relevant the offacts the

—confrontation were different for example, if the alleged victim
—had threatened the defendant with a loaded pistol they are

particularly relevant deadly allegedhere where the force by the
isdefendant that the alleged swungvictim a broom at her head.

uniqueThese facts bear theupon reasonableness of the defendant’s
allegedfear of 282,the victim. See 40A 2D §AM. Jur. Homicide at

(1999).131-32

Thus, we conclude that there exists a sufficient logical
connection between the priordefendant’s conduct and the charged
conduct, and that the evidence is relevant for a otherpurpose than

proveto the defendant’s propensity to act violently toward the
alleged Lesnick,victim. 124-28,141 N.H. at 677 A.2d at 689-92.Cf.

circumstances,Under these we conclude that the trial court abused
its discretion in ruling that evidence of the defendant’s violentprior
conduct was for purposeirrelevant a other than propensity. Because

pursuant 404(b),we decide this issue to Rule we todecline address
the argumentdefendant’s ripeness as it is moot.

B

The arguesState next that the trial court erred in conducting its
analysis 404(b).under the third ofprong Rule prong,Under this
prior bad act evidence is ifadmissible prejudice“the to the
defendant does not substantially theoutweigh probative value of the

Lesnick, 127,evidence.” 141 N.H. at 677 A.2d at 691 (quotation
omitted). We will consider whether such evidence would have a
“great impactemotional upon jurya and great[]have forpotential
appealing juror’sto a sense of resentment or outrage,” and the
extent to which the issue on which it is offered “is byestablished

evidence,other omitted).orstipulation, (quotationinference.” Id.
prevail,To the State must show that the trial rulingcourt’s was

clearly untenable or unreasonable prejudiceto the of its case. Id.

The United States Supreme Court has noted that “extrinsic
acts mayevidence be critical to the ofestablishment the

issue,truth as to a disputed especially when that issue
theinvolves actor’s state of mind and the only means of

ascertaining that bymental state is drawing inferences
from conduct.” Because of the critical nature of such
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aof priorthat while evidenceevidence, notedcourts have
is“prejudicethealways prejudicial,isor bad actoffense

therelevancythe of evidencebyoutweighedfrequently
is a contested issueor intentknowledgea defendant’swhen

in the case.”

(1989) (citations156, 16083, 90, A.2dGruber, 562v. 132 N.H.State
omitted).

prior assaultsthe defendant’sofconclude that evidenceWe
of the defendant’sprobativehighlyisthe victimagainst alleged

has filedthat the defendantstabbing. Givenduringof mind thestate
self-defense, disprovingthe burden ofwill bearthe Statea of.notice

626:7doubt. See RSAa reasonablebeyondclaimthe self-defense
(1996). witness to the1(a) only survivingtheYet, defendant isthe

reveal thetolikelyother evidenceincident, is noand there
127-28,Lesnick, at 677 A.2d141 N.H.of mind. Seestatedefendant’s

at 691.

inflammatorynotacts isFurther, priorthe badthe nature of
atSee id.juror’s outrage.a sense ofto invokelikelyparticularlyor

that689, that evidence the(findingat127, 677 A.2d 691124,
windows, threwthe victim’s carsmashedhad previouslydefendant
neck, and threwhim, in back of thehim theat stabbeda candlestick

murderin second degreeoverlynot prejudiciala knife him wasat
therefore,conclude, that the trial court’sWestabbing).trial for

the case.to the of State’sprejudicean abuse of discretionruling.was
thehowever, precludenot intend to defendantwe doruling,thisBy

the surround­of circumstancesseeking exclusionto trial fromprior
the assaults.ing any of three

404(b) trialof Rule as theproof prongnot the clearWe do address
of the Ruleprongsfirst and thirdonly thecourt’s addressesdecision

trial court’s decision404(b) thewe reverseanalysis. Because
conduct, theto addresswe declinepriortheregarding defendant’s

on this issue.remaining argumentsState’s

in and remanded.part;reversedpart;inAffirmed

JJ., justices, assigned. MOHL, speciallycourtsuperiorGROFF and
concurred; court490:3, DUNN, J., superiorretiredunder RSA

under RSAby special assignmentjustice, argumentsat for oral
in the final vote.partdid not take490:3 but


