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Hillsborough-southern judicial district
No. 99-068

HampshireThe State of New

v.

Paul Kulas

31,August 2000

(N.Philip T. McLaughlin, attorney general Delker,William
attorneyassistant general, on the brief and orally), for the State.

Wilson, Bush, P.C.,Durkin & of Nashua E.(Timothy Bush on the
brief orally),and for the defendant.

MOHL, J., superior justice,court specially assigned under RSA
defendant,490:3. Kulas,The' Paul was convicted after a trial injury

superiorthe court of one count of aggravated felonious sexual
(1996) (amendedassault. 1999).See RSA 632-A:2 1997, 1998, On

appeal, J.)he thatargues (Hollman,the Trial Court byerred
admitting the oftestimony the victim’s attorney that she requested
permission of the victim and reported a “possible rape” to the
Nashua Department.Police Because we find that testimonythe did
not constitute impermissible opinion evidence as to the credibility of

victim,the we affirm.
trial,Based on the at juryevidence the could have found the

following facts. The victim and the defendant ashared residence in
Nashua with 22, 1997,the victim’s two children. On April after
spending approximately one and one-half hours in the late afternoon

friend,at a local restaurant with a the victim returned home. The
defendant enraged,became accused her of drinking and driving, and
placed the victim in a hug.” free,“bear As she struggled to break
the defendant forcefully struck her in the face.
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to bedvictim wentThestunned the victim.of the blowThe force
dizzy,night feelingduring theawakenedbutshortly thereafter

and, after thevomitingbegannauseous, in acute Shepain.and
shower, to bed. Thereturnedtake aher toforceddefendant

her. Theto fondlebeganthe victim andinto bed withgotdefendant
inengagedandpersisted,to but hestop,defendantvictim told the

intercourse.sexualnon-consensual
heraboutthey arguedalthoughthattestifiedThe defendant
sheown face whenstruck herthe victimdriving,anddrinking
sheand fell. Whenon the floorlightercigarettefor herreached

her in anslappedhethatthe defendant testifiedcollapsed,later
apologizedthat latertestified sheto revive her. The defendanteffort

had intercourse.theyand
physicalthe assaulteitherimmediately reportnotThe victim did

later, thethe victim leftSometimepolice.to theor the sexual assault
assault, but1997, physicalthedefendant, reportedin sheJulyand

assault, Police Department.to the Nashuanot the sexual
her inattorney to assistthe services of anThe obtainedvictim

victim firstdefendant. Theagainstorder thesecuring restraininga
sexual assaulthave committed amaythat the defendantlearned

attorneyattorney,towhen, the assault her theupon describing
themayconduct have satisfiedthat the defendant’sconcluded

assault.of felonious sexualaggravatedelements
testified, objection, that shetrial, attorney overAt the victim’s

to her. Sheprovidedthe victim hadcertainreviewed documents
asked thethe documents shereviewingthat afterfurther testified

unit of thedomestic violenceto contact thepermissionvictim’s
ato look into ...“to askDepartment [an officer]Nashua Police

rape.”possible
toattorneyallowing the victim’sbycontends thatThe defendant

to andid, the witness offerpermittedthe courttestify as she
the casecredibility. Becauseas to the victim’simplicit opinion

testimony, the defendantof the victim’scredibilityon theturned
tantamountattorney wasof the victim’stestimonythat theasserts

the victim andattorney believedthat theopinionto evidenceexpert
theshould believe victim.that, inferentially, jurythe

solelya witness restscredibilitythe ofThe ofdetermination
404, 660,399, A.2d143 N.H.Hodgdon,v. 725jury.with the See State

testimony does(1999). expert’sthat anmust ensure664 Trial courts
commonto use own[its]jury’s “responsibilitythesupplantnot

127 N.H.Campbell,v.credibility.” Statein a witness’sjudgingsense
(1985).330,112, 116, 333498 A.2d
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The proposed testimony concerning the inattorney’s report-role
ing the matter was in pretrialaddressed a hearing. After consider-
ing an offer of proof testimony thereon,as to the argumentsand the

concluded,trial court “The State will be permitted presentto
evidence . . . that the victim had a discussion lawyer,with her and

discussion,aas. result of that lawyerhad the report policeto the
she, victim,that the had been raped by the defendant.” victimThe

testified that notshe did become aware that what the defendant did
to her aconstituted sexual assault until she had discussed the

attorney.incident with her attorney’s testimonyThe was highlythus
relevant to victimexplain why the did not report alleged rapethe in
early July 1997.

The testimony of the victim’s attorney narrowlywas totailored
parametersthe byset the trial Thejudge. portionrelevant of the

testimony is as follows:

InQ. the of that representation,course did you review
documents had provided[the to in ayouvictim] confer-
ence with her?

Yes,A. I did.

Q. As a result of reviewing those documents and discussing
client,yourthem with what action youdid take?

A. I asked her permission to call of[an officer] the [Nashua]
unit,domestic violence to himand ask to look into

possible, a possible rape.

Q. Do you yourecall the date called [the officer]?

A. 25th, 26th,It was the end of I think itJuly, July 27th,was
in there.something

This court reviews the admission of a testimonywitness’s
Johnson,under the abuse of discretion standard. State v. 144 N.H.

175, 180-81, (1999).1284,738 A.2d 1288 “To demonstrate an abuse of
discretion, the defendant must show that trialthe court’s rulings

clearlywere untenable or prejudiceunreasonable to the of his case.”
181,Id. at 738 A.2d at 1288.

The record demonstrates no abuse of discretion. The victim’s
attorney neither norexplicitly implicitly offered an as toopinion the
victim’s credibility. testimony facts,Her related solely to the which

bywere made relevant the delayed report,victim’s that she learned
incident,of the victim’s description of the discussed the incident

victim,the and requested permissionwith to areport “possible
rape” to the Nashua Police Department.
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thatremotely suggeststestimony evenattorney’sinNothing the
best, juryAt thecredibility.to the victim’san asopinionshe offered

if the factsthatattorney concludedthe victim’scould infer that
thetorelated, reportgroundsthere werevictimas thewere
herdoes not imbueBut thatNashua Police.rape” to the“possible

127 N.H. atCampbell,seeimportance,”“aura ofwith antestimony
believability simply333, of enhanced116, anyA.2d at or sense498

attorney.was anbecause she

proper,issue wastestimony atof thethe admissionBecause
inIssues raisedthe trial court.bydiscretionno abuse ofthere was

Colbert, 139v.are waived. Statebut not briefedappealnotice ofthe
(1995).963,367, 370, 965-66654 A.2dN.H.

Affirmed.

Groff, J.,JJ., concurred; superiorDalianis,Nadeau and
concurred;490:3,under RSAspecially assignedjustice,court

byJ., argumentsat for oralDUNN, justice,courtsuperiorretired
in thepart490:3 but did not takeunder RSAassignmentspecial

final vote.
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