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thatremotely suggeststestimony evenattorney’sinNothing the
best, juryAt thecredibility.to the victim’san asopinionshe offered

if the factsthatattorney concludedthe victim’scould infer that
thetorelated, reportgroundsthere werevictimas thewere
herdoes not imbueBut thatNashua Police.rape” to the“possible

127 N.H. atCampbell,seeimportance,”“aura ofwith antestimony
believability simply333, of enhanced116, anyA.2d at or sense498

attorney.was anbecause she

proper,issue wastestimony atof thethe admissionBecause
inIssues raisedthe trial court.bydiscretionno abuse ofthere was

Colbert, 139v.are waived. Statebut not briefedappealnotice ofthe
(1995).963,367, 370, 965-66654 A.2dN.H.

Affirmed.

Groff, J.,JJ., concurred; superiorDalianis,Nadeau and
concurred;490:3,under RSAspecially assignedjustice,court

byJ., argumentsat for oralDUNN, justice,courtsuperiorretired
in thepart490:3 but did not takeunder RSAassignmentspecial

final vote.
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(KeriLaw Office,Marshall of East Kingston J. Marshall on the
brief and fororally), plaintiff.the

McDermott, (LawrenceP.L.L.C.,Sanders & of Hampton M.
Edelman on orally),the brief and for the defendant.

NADEAU, plaintiff, Warren,J. The Edward appeals an order of the
J.)Superior Court (McHugh, hisdismissing action for equitable

against defendant,relief the the Town of East onKingston, the
ground that the inissues the actionpresent mirrored those in his
previously decided civil affirm incase. We inpart, part,reverse and
remand.

1995,In November the plaintiff filed a three-count inwrit
superior court seeking damages for “conspiracy to deprive fire
fighter defamation,of privileges,” and negligence. Although styled

claim,a conspiracyas inthe first count was substance a claim for
wrongful termination from positionshis as deputy fire chief and fire
fighter the Kingstonfor East Fire Department.

plaintiffThe thatalleged the chief of the KingstonEast Fire
Department and the East Kingston Board of Selectmen toconspired

himdeprive jobof his and his fighting“fire privileges,” and that his
termination violated the East Kingston Department’sFire standard
operating procedures. The other two counts are not in'implicated
our ofanalysis presentthe case.



251

superiorin1996, an actionequitythe filedFebruary plaintiffIn
and as afire chiefdeputyreinstatement asrequestingcourt

Kingston Department,East Firewith thefighterfirevolunteer
Kingstonthe Eastfire fordeputyas forest wardenreinstatement

theenjoined denyingbe fromdistrict, that the defendantand
Depart-East FireKingstonto facilities of theaccess theplaintiff

writ,inset forth hisallegationstherepeatingment. In addition to
action that since hisequityin thethe also contendedplaintiff

Eastdismissal, similar with thepositionshe “has been offered
Manage-Emergencyand with the Office ofSquadRescueKingston

toment, appointmentof have blocked [his]but the Board Selectmen
positions.”these

writplaintiff’smotion to dismiss the datedThe defendant filed a
22, wrongfulfortrial court dismissed the claim1996. TheAugust

plaintiff’saction. Theto state a cause oftermination for failure
the dis-plaintiff appealedto was denied. Themotion reconsider

1997,12, thesummarilywe affirmedmissal to this court. On June
East &KingstonEdward v. Towntrial court’s decision. Warren of

1997).(N.H. 12,a., No. 97-062 June
1997, equityto dismiss theIn the defendant movedDecember

action, by judicatait collateralarguing that was barred res and
2, 1998, motion,trial court theJanuary grantedOn theestoppel.

mirrorequityin the within action thosereasoning that issues“[t]he
in turndecided civil case . . . which werepreviouslyof the

our Court.”by Supremeconsidered

inarguesthe that the trial court erredappeal, plaintiffOn
equitythe action. The defendant counters that thedismissing

ofagainst applicationhas waived his the resplaintiff arguments
tocollateral because he failed raise themjudicata estoppeland

clearlyThe defendant’s motion to dismissdisagree.below. We
plain­and collateral barred theargued judicata estoppelthat res

objectionin to motiontiff’s action. The stated his theequity plaintiff
that the civil action wasarguedthat the defendant “because

dismissed, This was athe action must also fail.” statementequity
judicata estoppelcollateralto the defendant’s res andreference

toopportunitythe trial court had an considerarguments. Because
judicata estoppel, plaintiff’sof and theapplicationthe res collateral

these issues have not been waived. Statearguments concerning Cf.
439, 440, 1222, (1990);Schachter, 1223 Millerv. 133 N.H. 577 A.2d

(1988).Basbas, 332, 337-38, 299,553 302-03v. 131 N.H. A.2d
reject plaintiffthat the hasargumentWe also the defendant’s

judicataofany applicationwaived in to the resargument opposition
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Althoughbecause he failed to brief it. the has couched hisplaintiff
inargument estoppel” terminology,“collateral he refers to issues

judicatato in hisrelating res brief. We will therefore address both
Aubert,judicata.collateral and res Aubert v. 129 N.H.estoppel Cf.

(1987).422, 425, 909,529 A.2d 911

by“Collateral the a in aestoppel precludes relitigation party
any actuallylater action of matter in a action in whichlitigated prior

R,in him aprivity party.”he or someone with was In re 126Alfred
(1985).628, 629, 1264,N.H. 495 A.2d 1265

inapply particular proceeding, subjectFor it to a the issue
action,to must identical in each theestoppel be first action

merits,finallymust have resolved the issue on the and the
action,inparty estopped appearedto be must have the first

Further,or have been in with someone who did so.privity
the to be must have had a full and fairparty estopped

issue,litigateto the and the must haveopportunity finding
been essential to the first judgment.

(1998)Case, 743, 745, 1078,Bruzga’s 142 N.H. 712 A.2d 1079
omitted).(quotation

The concedes that he was a toplaintiff party both actions.
Furthermore, plaintiff any argumentthe has waived on the issue of

trial court’s tofindingswhether the were essential the dismissal due
to his failure to brief the issue. Stewart v. Cunningham,See
Warden, (1988).68, 71, 96, Therefore,131 N.H. 550 A.2d 98 we need
not address those conditions of collateral estoppel.

The that the issues in toplaintiff argues equity relatingthe action
positions Kingstonhis with the East Fire notDepartment are

identical to the in civil action requesting damagesissues the for
brief, however,wrongful plaintifftermination. The concedes in his

theythat are the same as theories address“arguably” “[b]oth [the
plaintiff’s] belief that the Board of Selectmen and Chief Davis

improperconducted an and unfair termination hearing.”
to inplaintiff attempts distinguishThe the issues the two actions

by arguing equitythat the action maintained that his termination
violated rules for termination inproceduresthe and set forth the

Manual,Kingston Fighter’s PolicyEast Fire and Procedure and
policy. argumenttherefore violated This is without meritpublic

in action allegedbecause his writ the civil that his termination
Kingston’sviolated “the East Fire fighters Operating[sic] Standard

Therefore,Policy.” we conclude that the to therelatingissues
plaintiff’s positions fighteras fire chief and volunteer firedeputy
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identical in eachDepartmentFire areKingstonwith the East
action.

the on thefinallyfirst action resolved issueThe condition that the
plaintiff’sof theis also The trial court’s dismissalmerits satisfied.

a actionfor failure to state cause ofwrongfulclaims for termination
ERG, Barnes,Inc. v. 137on merits. Seejudgmentwas a final the

(1993).186, 555, for failure to189, 557 “A dismissalN.H. 624 A.2d
purely proceduralnot rest auponstate a cause of action does

judgeof the trial that theuponbut rather the conclusionground,
omitted).Id. (quotationcause is without substantive merit.”alleged

plaintiffonce the haspreclusiveSuch a dismissal will have effect
and fails to amend or theplaintiffleave to amend “thegivenbeen

189, at 558.deficiency.”the Id. at 624 A.2damendment fails to cure

dismisses thesuperiorthe court order on its faceAlthough
amend, byit does soexpress implicitlyaction without leave togiving

of counts so as tostating [the]that “it will address the substance
seek toplaintifffuture in this should thehearingsavoid matter

case,facts of this thehis writ.” conclude that on theamend We
an to amend. Because he did not seekplaintiff given opportunitywas

amend, judgmentto the dismissal as a final on the merits.operates
189,id. at 624 A.2d at 557.See

to a cause of action alsoFinally, the dismissal for failure state
a full and fairplaintiff givensatisfies the condition that the be

in first action. The hadopportunity litigate plaintiffto the issue the
writ,in in toopportuxxity objectionan to state his case his his the

dismiss, and at trial on thehearingdefendant’s motion to the court’s
motion to dismiss.

We note that the that the dismissal of theplaintiff’s argument
civil action for to a cause of action did not resolve thefailure state
equity estoppel requiresaction on the merits fails collateralbecause
only Bruzga’sthat the first action be resolved on the merits. See
Case, 745,142 N.H. at 712 A.2d at 1079.

Similarly, plaintiff’s argumentthe that he did not have a full and
fair failsopportunity litigate equityto or amend the action also

estoppel only givenbecause collateral that he be anrequires
to do so in the first action. See id.opportunity

Finally, plaintiff’s argument gatheredthe that new evidence he
after of the first action of collateralprecludes applicationdismissal

(SECOND) OFestoppel is without merit. See RESTATEMENT JUDG-
(1980).§ cMENTS 27 comment at 253

that collateralAccordingly, estoppel precludeswe conclude
asrelating positionsthe from issues to hisplaintiff relitigating
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with the Eastfighter Kingstonfire chief and volunteer firedeputy
conclusion, not considerFire Because of this we needDepartment.

tojudicata applieswhether res these issues.
thatIn the claimed for the first timeequity petition, plaintiffhis

him asposition deputydismissed from hiswrongfullythe defendant
(1989) (repealedfire warden in violation of RSA 224:9forest

1996).1, At concededargument,oral the defendanteffective Jan.
claim.judicata estoppelthat res nor collateral bars thisneither

exist, however,grounds supportValid alternative to its dismissal.
566,Bank,v. North 140 N.H.Consulting ConwaySee Echo Services

(1995).569, 227,669 A.2d 230
that director of the division of forestsprovidedRSA 224:9 “[t]he

any deputy... to remove . . .powerand lands shall have the
of of forests andwarden . . . from office.” The director the division

ofHampshire Departmentlands is an officer of the State of New
(1988). TheDevelopment.Resources and Economic RSA 12-A:9-a

agrounds supportfails to that would claimequity petition allege
in 224:9wrongfulthe town for dismissal violation of RSAagainst

of towns toauthoritybecause RSA 224:9 does not address the
fire wardens.deputydismiss forest

therefore, a claim uponThe failed to state whichplaintiff,
pleadingsbecause the in his weregranted allegationsrelief could be

of a that would“reasonably susceptible permitnot construction
State, 281, 283, 1210,v. 137 N.H. 632 A.2d 1211recovery.” Ronayne

omitted).(1993) Thus, have aplaintiff maywhile the(quotation
in violation of RSAwrongfulclaim the State for dismissalagainst

224:9, dismissed this claim theproperly againstthe trial court
defendant.

inalleged equity petitionThe also for the first time hisplaintiff
dismissal, appoint-the has “blocked” histhat since his defendant

judicata“The of the doctrine of respositions.ment to new essence
jurisdictiona isjudgment by competentis that a final court of

litigation involvingin a theupon parties subsequentconclusive the
v. FirstCorp.of action.” Eastern Marine Const.same cause

(1987)270, 273, 709,A.2d 711-12Leasing, 129 N.H. 525Southern
omitted). “to all on“Cause of action” refers theories(quotation

claimed on the basis of the factual transactionwhich relief could be
275,in Id. at 525 A.2d at 712.question.”

that has “blocked” hisallegationThe the defendantplaintiff’s
to involveappearsto since his dismissalappointments positions

dismissal, uponis not basedsubsequentevents to his and therefore
wrongfulof fact as his claims for termination.allegationsthe same
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Thus, not the samerelating allegationclaim to this isanySee id.
id. For the samejudicata.of action” for of res Seepurposes“cause

reason, in the first actionallegationthis is not identical to the issues
Case,collateral 142 N.H. atpurposes estoppel. Bruzga’sfor of See

745, 712 A.2d at 1079.

the claim that the defendant “blocked” theAccordingly,
positions precluded byto new is not theplaintiff’s appointment

action, dismissingcourt indismissal of the civil and the trial erred
it.

reject courtFinally, plaintiff’s argumentwe the that the trial
in adismissing equity conductingerred his action without first

hearing plaintiff requestedbecause neither the nor the defendant a
Super.hearing. See Ct. R. 58.

andplaintiff’s remaining argumentsWe have reviewed the find
and warrantingthem to be without merit no further discussion. See

(1993).321, 322, 595,v. N.H. 627Vogel Vogel, 137 A.2d 596
sum,In the trialwe reverse court’s dismissal to the extent it

anydismissed claim from the thatarising allegation the defendant
“blocked” his toappointment positions Kingstonwith the East

SquadRescue and with the Office of Emergency Management, and
for proceedings relatingwe remand further to this claim since it

appears to involve events to hissubsequent respectdismissal. With
relief,to all in plaintiff’sother issues the claim for equitable we

affirm the trial court’s dismissal.

Affirmed, part,;in reversed in remanded.part;

BROCK, C.J., for argumentsat oral but did not inparttake the
J.,vote; JOHNSON,final argumentsat for oral but retired toprior

vote; THAYER, J.,finalthe sat for oral argument resigned priorbut
vote; DALIANIS, JJ.,to the final concurred;HORTON and NADEAU

DALIANIS, JJ., partand took in the final vote by consent of the
parties.


