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28,September 2000

(Beth JeffreyFowler andMcLaughlin, attorney generalT.Philip
Cahill,brief,Cahill, on and Mr.attorneys general, theS. assistant

orally), for the State.

Atkins, III, by orally, probrief and se.George M.

Linnehan, Falls,Jr., onHampton supplementalof theRobert M.
brief, for the defendant.

defendant, Atkins, III,DALIANIS, appealsM.GeorgeTheJ. his
falsifi­a trial of seven counts offollowing juryconviction unsworn

(1996),cation, 641:3, count of see RSAperjury,II and onesee RSA
J.)(1996).641:1,­I(a) (Coffey,that Courtargues SuperiorHe the

rulings, including admitting priorevidentiaryerred in various
jury improperlyto inflame theallowing the Stateconvictions and

wasalso that the evidenceargument. arguesHeduring closing
affirm.perjuryhis conviction. Wesupportinsufficient to
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at trial or in thefollowingThe facts either were established
Atkins, 242,see v. 143 N.H. 723 A.2dprior appeal, Statedefendant’s

(1998). 16, 1995, a indicted the defendant onMay grand jury939 On
chargesSee Thesecharges.and unsworn falsification id.perjury

to false statements in the defendant’s financialallegedlyrelated
his for counsel in ansupporting application court-appointedaffidavit

conviction,id. After his the movedunrelated matter. See defendant
closingtrial on a of thegrounds portionfor a new the that State’s
appealwas The court denied the motion and thisimproper. superior

followed.
State, inappeal, closing,On the defendant first asserts that the its

that funds to his and wifeimproperly argued he transferred father
to conceal assets from his creditors. The contends that theState

preserve appeal. agree.defendant to this issue for Wefailed

During closing, objectthe State’s the defendant did not to the
hisrepeated gave moneyState’s assertion that he father and wife to

hide assets from his “This courtcreditors. will not entertain
objections that were not raised theduring proceedings below. We

specifically objecthave held that a criminal defendant’s to tofailure
allegedly prejudicial statements in a orprosecutor’s opening closing
argument precludes consideration of on appeal.”the issue State v.

(1993) (citation56, 66, 470,Wong, 138 N.H. 635 A.2d 476-77
omitted). We therefore hold that the defendant failed to preserve

forthis issue our review.

The arguesdefendant next that the trial bycourt erred
admitting evidence of his prior felonyMassachusetts convictions
and HampshireNew misdemeanor convictions under New Hamp­

convictions,shire Rule of Evidence 609. As for the misdemeanor the
record shows that the defendant introduced this information to
explain why he had forapplied court-appointed counsel in firstthe

ifplace. by “anyWhen asked the court he had withproblems those
in,”coming privately[convictions] the defendant’s retained counsel

“no, Therefore,responded, of not.”course the defendant cannot now
Porter,object 96, 100,to their admission. v. 144See State N.H. 738

(1999).1271,A.2d 1274-75
convictions,Turning to the two Massachusetts felony the court

stand,ruled that if the defendant took theythe could be used for
impeachment purposes. The thatState contends because the defen-
dant not testify, precludeddid he is from thechallenging court’s
ruling. We agree.

“[Bjecause the defendant never took the the Statestand[]
never introduced the convictionsprior impeachment purposesfor
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previousof the defendant’sjury. . . and the thus never heard
therebyto the defendants case result­prejudiceNo[convictions].

(1985).146, 150, 1224,LaRose, A.2d127 N.H. 497 1228ed.” State v.
case, too forprejudicial speculativea “the claim of error [is]In such

79, 1117,76,142 N.H. 696 A.2d 1120adjudication.” Croft,State v.
omitted).(1997) Moreover, rejectedpreviouslyw'e have(quotation

here, trial court’sthe defendant that thebythe madeargument,
testifyto on his own behalf.defendant’s desireruling “chilled” the

14, 18-19, 300,413 A.2d 303-04Kelley,v. 120 N.H.WayneState
(1980).

was insufficient evidence toalso that therearguesThe defendant
641:1, I,disagree.conviction. We Under RSAperjuryhissupport

that while under[beyond a reasonableprove doubt]“the State must
objectivelymade anproceedingan official the defendantduringoath

to bethat did not believe the statementfalse statement and ’[he]
(1986)684, 685, 308, 309v. 127 N.H. 506 A.2dMaya,true.” State

omitted). sufficiency“In the of thereviewingand(quotation ellipsis
burden, and allwe must view the evidenceto sustain thisevidence

favorable to thelightin the mostreasonable inferences therefrom
omitted).(quotationstate.” Id.

byperjurythat the defendant committedallegedThe State
8, 1994,Septemberto a on his financialresponding question“N/A”

asked,affidavit, anysold or transferred Realyouwhich “Have
(worth more)or within the lastEstate, etc.Property,Personal $200

evidencecharge, presentedIn of this the Statesupport6 months?”
ordefendant either to his wifebyof or more theof transfers $200

onlytime We need addressperiod.his father within the six-month
— $42,000 to the defendant’sof approximatelyone the transfer

— or isa transaction “worth more”singlebecause $200father
to conviction.supportsufficient the

1994,Maythat in the defendantpresentedThe evidenceState
$18,000, his and his wife’shis share oftransferred approximately

father,return, againstand also took loans lifetax to hisjoint1993
$24,000 to hisgavewhich heapproximatelyinsurance forpolicies

to his fathergave moneythat he thisfather. The defendant asserted
State, however, duringthatpresented evidencerepayto a debt. The

apurchasedwife and fathertime the defendant’speriod,the same
approximatelyto contributetheyfor which neédedtogetherhouse

$87,000 closing.theat

$42,000 to theThus, that the transferredthe contendedState
father, expected closinghalf thewhich was almost ofdefendant’s

coincidence, was acosts, that the defendant’s fathernot a andwas
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money out ofthroughstraw man whom the defendant transferred
jurycreditors. It was for the to decide whichthe reach of his

Therefore,to believe. there was sufficient evidence fromexplanation
a thatjury beyondwhich the could have found reasonable doubt the

1994,Mayto his father in and that themoneydefendant transferred
his financial affidavit as heperjured by answeringdefendant himself

did.
either were not raised inremaining argumentsThe defendant’s

Sup. 16(3)(b),R. andappeal,the defendant’s notice of see Ct. are
waived, Jackson, 115, 118,144deemed see State v. N.H. 738 A.2d

354, (1999), discussion,or356 lack merit and warrant no further see
(1993).321, 322, 595,v.Vogel Vogel, 137 N.H. 627 A.2d 596

Affirmed.

NADEAU, J., concurred; MOHL, JJ., superiorGROFF and court
490:3, concurred;justices, DUNN, J.,specially assigned under RSA

superior justice,retired court sat for oral argument by special
assignment partunder RSA 490:3 but did not take in the final vote.
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