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injuries bywere a defect whichtiff[s’] enhanced the manufacturer
claims does not exist.”

argumentThis misses the mark. regularlyDefendants contest the
plaintiffs’extent of atinjuries denying liabilitywhile the same time

for underlying Requiringthe causes. apportionthe defendants to
injuriesthe plaintiffs’ does not require provethem to that which

they deny. ofThe burden is onproving plaintiffs.causation the The
only on apportionburden the defendants is to plaintiffs’ injuriesthe

collision,bybetween those caused first thebythe alleged design
defect, source,and ifby another any.

In summary, the Fox-Mitchell andapproach subsequent burden
isshifting onlynecessary plaintiffs’ injurieswhere the are indivis-

See, (deathMitchell,ible. e.g., 669 F.2d at 1206 and paraplegic
indivisible).injury are plaintiffs’Whether injuriesthe are indivisi-

orble is question Mitchell,divisible a of law for the trial judge. 669
F.2d Ifat 1209. plaintiffs’ injuriesthe are orestablished are

indivisible,stipulated to as the plaintiffs must aprove only “that
design defect awas substantial in producing damagesfactor over
and above those probablywhich were caused as a ofresult the
original Polston,impact or collision.” at423 S.E.2d 662. If the

burden,plaintiffs meet this the ofburden proof shifts to the
apportiondefendants to the damages between them. See id.

Remanded.

DALIANIS, J., concurred; GROFF, MANGONES, MOHL, JJ.,and
superior justices,court specially assigned 490:3,under RSA con­
curred.
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(ElliottAssistance, Berryof ManchesterHampshire LegalNew
for theorally), petitioner.on the brief and

(Ann Larney,F. seniorattorney generalT.Philip McLaughlin,
fororally),and the State.on the briefattorney general,assistant

GROFF, J., under RSAjustice, specially assignedcourtsuperior
F., an order of theappealsthe father of BillThe petitioner,490:8.

J.)(Perkins, of Lancasterupholding the decision theCourtSuperior
J.) for(Donovan, divisionthat authorized theDistrict Court

(DCYF) effortschildren, to cease reunificationyouth, familiesand
(1) the district courtarguesHe that:parents.Bill and hisbetween

custodyhim of his sonofprocess by deprivinghim duedenied
abused, harmedor otherwiseneglected,finding that he hadwithout

(2) that hadhim; determiningin hethe court erredsuperiorand
andWetimely appeal.to file a reversefailingclaim bywaived that

remand.
25, 1996,September DCYFfacts are as follows. OnThe pertinent

(1994 &chapterRSA 169-Cpursuantcourt toproceedingsinitiated
1999)1996) (amended 1997, 1998, Bill’s motherthatallegingSupp.

occasions, forsupervise himfailed, properlytoon numeroushad
containedpetition169-C:7. Theof time. See RSAperiodsextended

At theconcerning Bill’s father. the timeof neglectno allegations
hadfiled, his motheryears old andBill was sevenwaspetition
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custody. Bill his inphysical and mother lived theWhitefield and
inpetitioner lived Manchester.

Subsequent filingto the of the the districtpetition, court sched-
28,uled the adjudicatory hearing. See RSA 169-0:18. On October

1996, conducted,hearing DCYF,before the adjudicatory was the
litem,guardian ad and Bill’s mother entered into a consent decree.

decree,See RSA finding169-C:17. Under the consent a of true was
on petition,entered legal physicalthe DCYF was awarded and

Bill,of andcustody parents permittedboth Bill’s supervisedwere
visits Billwith their son. and his alsomother were ordered to

in healthparticipate counseling. petitioner,mental The who could
se,not afford appeared procounsel but to signrefused the consent

decree and toexplained the court that he wished to anconsult
regardwithattorney obtainingto ofcustody his son.

2, 1997,At a hearing Aprilheld on petitionerthe appeared with
counsel requestedand that DCYF aconduct home tostudy deter-
mine if he could properly care for his son. The court granted the
motion and continued the hearing until the home study could be
completed. proceededDCYF to investigate home,the petitioner’s
concluding “[d]espitethat the petitioner]interest that [the has
expressed him,in having resideBill[] with there remains onconcern
whether this inis study,Bill[]’s best interest.” In the home DCYF

petitionerrecommended that the continue mental health counseling
and in aparticipate parenting program improveto parentinghis
skills, particularly proper discipline. Upon receipt of the home study
and a dispositional report DCYF,review prepared by the court

a hearingconducted and ordered that Bill remain in custodythe of
DCYF.

Five additional hearings parentalwere held and visitation was
suspended, Finally, 2,February 1999,then reinstated. on the
district court that DCYF tolonger requiredordered was no work
toward reunification of Bill and parents.his

ansought superior court,Bill’s father de novo seeappeal in the
169-C:28, (1)RSA thatalleging allowingthe district court erred in:

DCYF to discontinue reunification first establishingefforts without
(2)that it had developed specific plan;a reunification hisabrogating

inparental rights the of an judicialabsence administrative or
(8)son;finding neglectedthat he abused or his and tofailing

ofproperly inform him ofconsequencesthe the order.consent
dismiss,DCYF asserting appealmoved to the untimelythat was and

bybarred the ofdoctrine laches.
regard petitioner’s claim,With to the first the superior court

evidentiary hearingordered that an tobe conducted determine
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hisreunifyto Bill andmade reasonable effortswhether DCYF
to suchthat it be ceaserequesting permittedtoparents prior

169-C:21, petitionerII. The court ruled that theefforts. RSASee
tobyand third claims failingof his secondwaived de novo review

a reunifica-Following hearingdecree. ontimely the consentappeal
J.)(Perkins,efforts, that whileCourt determinedSuperiortion the

existed, developedhadplanwritten reunification DCYFspecificno
Thisplan. appealto a reunificationattempted implementand

followed.
Atappeal.of petitioner’sfirst the thewill address timelinessWe

court,the RSAapproved bythe consent decree wasthe time
provided:169-C:28

themay superiorbe taken tochapterAn under thisappeal
anyorrepresentativeor his authorizedbycourt the child

state,interest, dayswithin 30includingan theparty having
order; but an shall notdispositional appealof the final

the courtorder or decision of court unless thesuspend the
novo,shall the matter deThe court hearsuperiorso orders.

onchapteran under this thegive appeal priorityand shall
of this a “finalpurposes chapter,court calendar. For

a petitionincludes a dismissal of fordispositional order”
by district court.neglectabuse and the

litem,mother, adguardianthat because Bill’s theThe State notes
adecree, the court did not issueDCYF into a consentand entered

169-C:17,1, :18, Consequently,:19.See RSAdispositionalfinal order.
statutoryno ofrightmaintains that the hadpetitionerStatethe

ofhis claim as a for writpetitionand we should reviewappeal
certiorari.

extraordinary remedy, usuallyison certiorari anReview
onlyto atright appealin of a andonlyavailable the absence

court, to whether anotherof the determinethe discretion
jurisdiction,in to au-illegally respecttribunal has acted

... or has abused itsor observance of the lawthority
arbitrarily capriciously.acted ordiscretion or

1293, (1985)719, 722-23, 495 A.2d 1296Doe, N.H.In re 126
omitted).(quotation

appropri-writ of certiorari isbyreviewdeterminingIn whether
a toate, petitioner rightthe hasby analyzingwe whetherbegin

though stipulatedmother169-C:28. Even Bill’sappeal under RSA
anson, made suchhas neverpetitionershe her theneglectedthat

Theor him.neglectedhave abusedor been found toadmission
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petitioner also did not the consent insign decree executed this
matter. Because the court a final dispositionaldistrict never issued

case,inorder this we that had no toagree petitioner rightthe an
deappeal superiornovo in the court under RSA 169-C:28.

Given his lack of a statutory right of theappeal, petitioner
proceeded byshould have for a of inpetitioning writ certiorari the

723,superior court. id. at 495 A.2d at Even thoughSee 1297. the
petitioner remedy,has mistaken his is necessaryremand not
because we in a proper positionare to thereview district court
action. We original jurisdiction superiorhave concurrent with the

certiorari,grant State,court to of v. 119writs see Bothwick N.H.
590,588, 462, thus,(1979);406 A.2d 467 the couldpetitioner have

sought directlyrelief from this court/We also note wethat have
before us the same documentary that would be torecord’ available

Co.,the superior court. Masse v. Commerial Union Ins. 136Cf.
628, 632, 1041, (1993). Thus,N.H. 620 A.2d the1044 interests of

judicial jurisdictionthateconomy dictate we retain and decide this"
matter.

caution ma¿ grantedWe that certiorari not tobe review all orders
following a consent in an neglectdecree abuse or proceeding.
“Certiorari is an extraordinary remedy and mot granted-as% a

of rightmatter atbut rather the discretion of the . .court . .”
(1995).52, 82,of Turgeon, 53,140. N.H. 66.3 82A.2d “WePetition

exercise our topower grant and onlythe where to dosparinglywrit
injustice.” Ryan G.,would result Inotherwise In re 142substantial

643, (1998).645, 134,N.H. 707 A.2d 136 We have thatdetermined the
following circumstances inwarrant our review this case: the
petitioner inwas not petition allegingnamed the neglect, the
petitioner decree,was not a party to the consent and petitionerthe
was tonever found have abused or neglected his child.

Having petitionerconcluded that the could have re-properly
quested review,certiorari we next requestdetermine whether his

timely.was “Although petitions writs offor certiorari are not
generally tosubject limitations,a statute of such a maystatute
provide a forguide determining the of atimeliness forrequest

Doe,certiorari In 723,review.” re 126 495N.H. at atA.2d 1296.
169-C:28,Under RSA an aggrieved party thirtyhas days to appeal

the superior court’s final dispositional order.

case,In this the superior petitioner’scourt deemed the appeal
untimely itbecause was filed two yearsand one-half after the
consent The petitionerdecree. contends that he did not file an

ofappeal the consent decree because he did not ofbecome aware the
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andraisinginterest inconstitutionally protectedof hisdeprivation
regardingfor son district court issued its ordercaring his until the

efforts, inperiodafter the appealreunification longtermination of
brief, thatIn theexpired.had its StateRSA 169-C:28 conceded

Billcustodyto ofpetitioner’s] rightsofissue whether“[t]he [the
Bill hiswithby placeviolated the district court’s refusal towere

court, thanuntil the district after moreripefather did not become
thatworking petitioner],of with determinedyears [thetwo efforts

that theagreeat cease.” We and concludereunification should
ofdays after issuancepetitioner’s appeal, which was filed seventeen

efforts, timely.wasterminatingthe order reunification
theanalyzeclaim.petitioner’snow turn to the merits of the WeWe

v.first. See Statepetitioner’s claim under the State Constitution
(1983).226, 347, long-Ball, 231,124 471 A.2d 350 “We haveN.H.

afor asraise and care one’s childrenrightthe torecognized
I, 2 theprotected by Part Article oflibertyfundamental interest

146,D., 144 N.H.KerryPetitionHampshire Constitution.”New of
(1999).149, 662, State Constitution is at737 A.2d 665 Because the

liberties as the Federal Constitu-protectiveas of individualleast
TracyIn retion, separate inquiry.not a federal Seewe need conduct

122, 963, (1993).M., 119, 624137 A.2d 965N.H.
is the dueconstitutionally implicated,If a interestprotected

v.fairness. See Stateuponfocuses fundamentalprocess inquiry
(1989).532, 1175, In534, 556 A.2d 1177Symonds, 131 N.H.

fair,fundamentallywasdetermining neglect proceedingwhether the
thebythe followed districtbegin by considering procedurewe

found, or toby adjudication stipulation,If is eitherparentcourt. a
tochild, powerthe has thehave abused or a district courtneglected

case,In theto thiscustody parent.award of the child the other
in tostudy completeda home be orderpetitioner requested that

custody Followinghishe could obtain of son.determine whether
that “there remainsstudy,of the home DCYF concludedcompletion

to in theplacedon in best interest” be[it] Bill[]’sconcern whether is
studyon and DCYF’s recom-petitioner’s custody. Based the home

of hismendations, petitionerthe court the custodydistrict denied
tothe district court continuedFollowing disposition,son. this

couldcase, and ordered that DCYF termi-ultimatelymonitor the
his district courtreunifyto the and son. Thepetitionernate efforts

finding peti-that thewithoutreached both these determinations
abusive, to careneglectful, properlyor otherwise unfittioner was

hearing.the a fullpetitionerfor his son and without providing
grantedhavemaintains that he should beenpetitionerThe

courtson, a full the districtcustody following hearing,of his unless
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otherwisehim or wasneglectedhad abused orthat hedetermined
that theState maintainscare. Theproper parentalto provideunfit

ifjeopardizedchildren will beneglectedorof abusedwelfare
169-C arechapterin under RSAproceedingsnot namedparents

perpetratedtoo havetheywhetherhearinga to ascertainafforded
neglect. disagree.or Weabuse

removedBill wasneglect petition,to the of theSubsequent filing
custody. After Bill’sprotectiveinplacedmother’s home andfrom his

the courtpetition,of true on thefindingmother consented to a
studya of thecustody pendingBill in DCYFordered that remain

on, Bill in DCYFFrom that remainedpointhome.petitioner’s
circumstances,family. In theseand resided with a fostercustody

not thwarted.to ensure Bill’s welfare wereDCYF’s efforts
to determineonly requiredthat DCYF isarguesThe State also

neglectfor abuse or of a childresponsibleis theapparentlywho
169-C:34. Thecustodyto of a child. See RSAprior transferring

however, since thatmisplaced,reliance on RSA 169-C:34 isState’s
RSAneglectto the of abuse or to DCYF. Seepertains reportsection

169-C:29, toapply present:30. That section does not the circum-
stances, the State’s interferencepetitioner challengeswhere the

neglect.after his wife admittedparental rightswith his
is alsoargument applyThe State’s that we should RSA 169-C:23

allegationsto inprovewithout merit. The State has the burden the
by preponderancean abuse or a of the evidence. Seeneglect petition

169-C:23, is deemedparentRSA 169-C:13. Under RSA once a
abusive,or or must certain criterianeglectful he she demonstrate

a child is to his or her To this sectioncustody. applybefore returned
orpetitioner,to the who has never been found to have abused

child, himsubjecthis would to an undue burden andneglected
his process rights.violate due

In re TriciaFinally, analogizes presentthe State the situation to
H., 418, (1985),126 N.H. a493 A.2d 1146 where we held that father’s

170-C,parental rights chaptercould be terminated under RSA
indespite neglectthe fact that he was not named a abuse andprior

proceeding chapterunder RSA 169-C. The State’s reliance on Tricia
H. is In a to amisplaced. proceeding parental rights,terminate

orparent’s leading findingfailure to correct conditions to a of abuse
neglect statutoryis a for of thespecific ground termination

(1994) (amended170-C:5, IIIparent-child relationship. See RSA
1999). parent,At issue in are the to arightsthis case be afforded

whom no of or in aagainst allegation neglect,there has been abuse
proceeding chapterunder RSA 169-C.
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out, an allegedlythe welfare ofcorrectly pointsStateAs the
under RSAimportancechild is of paramountor neglectedabused

50, 54, 719 A.2dPreisendorfer,re 143 N.H.169-C. Inchapter See
however,(1998). that is not limited590, chapter,The ofpurpose593

life, isto children whose health or welfare“provid[ing] protectionto
“establishing] judiciala frameworkbut also includesendangered,”

in ofadjudicationinvolved thepartiesof allrightsto theprotect
added).(emphasisRSA 169-C:2neglectchild abuse or cases.”

a fullor ischarged neglect providedA with abuseparent
witnesses, evidence, andpresentto callopportunitywith anhearing

169-C:18, III.RSA Evenadverse witnesses. Seecross-examine
petition alleging neglect,in thewas not namedthough petitionerthe

repeatedlycourt, year period,a two and one-halfdistrict overthe
and neverrightsof his parentallimitations on the exerciseplaced

thathave statedhearing.him a full Weprovided

. . .is oneadjudicatory procedureunfairfundamentally[a]
aadvantage places partyorsignificantthat a agives party

a to theparty reapor allowsprejudicein a ofposition
at anopponentin hisplacingbenefit of his own behavior

disadvantage.misleadingunmerited and

534, at (quotationsat 556 A.2d 1177N.H.Symonds,See 131
omitted). in this caseemployedthat the procedureconcludeWe

aposition parentdifficult thanin an even moreplaced petitionerthe
substantially prejudicedor andneglectwith abuseactually charged

fundamen­of his son. This wascustodyhim in his efforts to obtain
process.to a denial of dueunfair and amountedtally

' withThus, chargedhave not beenparentshold that whowe
inafforded, hearinga full therequest,neglect uponabuse or be

At thatcustody.abilitytheir to obtainregardingdistrict court
presenttoopportunitybe theprovideda musthearing, parent

to care for the childability providehis or herevidence topertaining
demonstrates, by athe Statecustody unlessand shall be awarded

evidence, has abused orthat he or sheofpreponderance the
or herperformis otherwise unfit to histhe child orneglected
of factfindingsshall makeThe district courtparental duties.

its decision.supporting
not focusdetermination, court shouldthe districtreachingIn its
is in thecustody parentto thatgrantingon whetherexclusively

whether theinterests, should also considerbest but ratherchild’s
conduct or is otherwiseneglectfulin abusive orparent engagedhas
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Supremethe United Statesor her child. Asunfit to care for his
has stated:Court

and nurture ofcustody, careIt cardinal with us that theis
functionprimaryin the whoseparents,the child reside first

obligationsfor the stateinclude preparationand freedom
. . .can neither nor hinder.supply

Clause wouldthat the Due ProcessWe have little doubt
breakupto force theattemptif a were tobe offended State

of andobjections parentsthe thefamily,of a natural over
and forchildren, showingsome of unfitnesstheir without
in thethought to bereason that to do so wasthe sole

interest.children’s best

(1978)246, andWalcott, (quotations255Quilloin v. 434 U.S.
omitted).brackets

acknowledgedtoo have thatWe

inworld, brought upnot bean ideal children would[i]n
world, and tonot an ideal holdinadequate homes. But this is

harm tospecificthat absentmerely inadequate parenting,
inchildren, rights theparentalthe is sufficient to terminate

andvague concept placesof the child is toobest interest a
anyconduct rather onemphasis parentalundue on the than

harm to the child.

(1978)718, 1387,H., 713, A.2d 1390v. Robert 118 N.H. 393State
omitted). showing specifica of(quotations “[A]bsentand citations

children, disadvantagedin a so-called homegrowing upharm to the
719,intervention.” Id. at 393is not a sufficient basis for coercive

omitted).(quotationA.2d at 1391
inthe State’s interestproperlyWe believe our decision balances

inand interestprotecting parents’the welfare of children raising
children without State intervention.their

of natural in theliberty parentsThe fundamental interest
care, of child does notcustody, managementand their

parentshave not been modelevaporate simply theybecause
or have lost of their child to the State.temporary custody

strained, parentswhen blood are retainrelationshipsEven
a interest in the irretrievable destructionpreventingvital

faced with forcedfamily anything, personsof their life. If
criticalof their have a more needparental lightsdissolution

stateresistingfor than do thoseprocedural protections
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familyinto affairs. When the Stateongoingintervention
bonds, provideto weakened familial it mustdestroymoves

fundamentally procedures.fairparentsthe with

(1982).745, Further,Kramer,v. 455 U.S. 753-54 ourSantosky
jurisdictionsfrom that haveholding accords with decisions other

torequired satisfythat similar are dueproceduresdetermined
1999);C., Div. In(App.See In re Chimere 686 N.Y.S.2d 775process.

(Neb. 1996);G., 142 Matter Lare Interest Amber 554 N.W.2d ofof
(Ct. 1979).B., App. App.Shonda 95 Cal. 3d 593

in be read to the State fromNothing opinion preventthis should
169-C:6,custody providinga child in under RSAplacing protective

child,a or aperforming studysocial services for the benefit of home
byas RSA 169-C.any investigation provided chapteror other We

notadoptive parenthold that a natural or who has beensimply
notneglected mayfound to have abused or his or her child be

hearingof child unless after a full the Statedeprived custody of the
to of the child.proved parent custodyhas the unfit exercise

court,This matter is remanded to the district which shall
in ofpromptly placementhold a order to determine the thehearing

child in with this opinion.accordance

Reversed and remanded.

DALIANIS,JJ., concurred; MOHL,J., courtsuperiorNADEAUand
concurred; DUNN, J.,RSA 490:3justice, specially assigned under

justice, argument bycourt sat for oralsuperior specialretired
inpart490:3 but did not take the final vote.assignment under RSA
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