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William,(N. Delker,attorney generalTPhilip McLaughlin,
State.general, orally),on the brief and for theattorneyassistant

Concord,defender, briefApfel, byassistant of andGary appellate
fororally, the defendant.

Martin, brief,by se.Kelsey pro

defendant, Martin,DALIANIS, Kelsey appeals his convic-J. The
assault,aggravateda of one count of felonious sexualby jurytion

1992).(1986632-A:2, I He thatSupp.& contends thesee R&A
J.) it the State to(McHugh, permittedCourt erred whenSuperior

substantively onprior consistent statementsintroduce the victim’s
he that the victim’sAdditionally, contendsredirect examination.

the at trial was insuffi-was unreliable and evidenceidentification
We affirm.cient to sustain his conviction.

trial,times to In the third thejury.This was tried three amatter
been assaultedsexuallydid that the victim hadparties disputenot

Rather, upon personthe of thedispute identityin 1995. the centered
who her.assaulted

victim, old,examination, yearsseven testifiedOn direct the then
the assaultnightthe came into her room on the ofthat defendant
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twice, once gavewhen he her cough medicine againand when he
assaulted her. She testified that she knew that it was the defendant

gavewho her cough medicine because she saw him. She testified that
she because,knew defendantthe assaulted her “I know what he

I,looked like and I recognized his voice.”
cross-examination,On the victim testified that she could not

remember if she saw the defendant’s face when he came into her
room that Thenight. defendant then introduced the victim’s prior
inconsistent statement from the first trial in which she said that she
did not room,see the defendant when he came into her but that she
knew that it was he redirect,'because she his voice. On overknew
the objection,defendant’s the State introduced the victim’s prior
consistent statement from the second trial in which she thatsaid she
“kind of” saw the defendant’s face when he came into her room
because “the inlight livingthe room on.”was

The defendant first argues that the court erred when it permitted
the State to introduce the priorvictim’s consistent statement that
she “kind of” saw the defendant’s face. The State contends that
introducing the statement was proper because the openeddefendant
the to this testimony. Alternatively, the State contends thatdoo.r

ifeven admission of prior error,the consistent statement itwas was
agreeharmless. We that inany error admitting statement wasthe

harmless and thus do not reach questionthe of whether the trial
court admittingerred in the statement.

It is well-settled that

the State shears the of provingburden that an error is
harmless, a byburden satisfied proof beyond a reasonable
doubt that erroneouslythe admitted evidence did not affect
the verdict. In deciding whether the State has met its
burden, we consider the ofstrength the alternative evi-

presenteddence at trial. We also consider the ofcharacter
evidence,the inadmissible including whether the evidence

was cumulative or inconsequential in relation to the State’s
evidence.

Fischer, 311, 316-17, (1999)State v. 143 1,N.H. 725 A.2d 4 (quotation
omitted).and brackets

disputedThe testimony concerned whether or not the victim
recognized the defendant when he came into her room at any time

assault;on nightthe of the it specificwas not to the assault. It is
substantially the same as other testimony that the victim recognized
the defendant when 317,he came into her room that night. See id. at
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examination, thatthe testified whenvictimA.2d at 5. On direct725
medicine, shegive coughcame room to herinto herthe defendant

cross-examination,him. On thehe sawit was because sheknew
into herthat the defendant came roomthat she knewvictim testified

Thus,his even if therecognizedbecause voice.nightthat she
excluded, wouldjuryat issue had been the nonethelesstestimony

she the defendanttestimony recognizedthe victim’s thathave had
Lemieux, 329,v. 136into her State N.H.he came room. Seewhen
evidence,635, (1992).331, testimonyIn of this thelight615 A.2d 636

answer,issue, was and thereforesingle questionat a and cumulative
331-32,a See at 615 A.2d atbeyond reasonable doubt. id.harmless

636-37.
brief, arguesthe that hissupplementalIn se defendantprohis

(1)because the victim’s identifica-conviction should be overturned
convictingtion so that on that basis violated hiswas unreliable

(2)to and was insufficientright process,constitutional due there
theto convict him. The State contends that defendantevidence

agree.to both of these issues. Wepreservefailed

issues, ofnotice of raised four noneappealThe which
victim’s or thereliabilityinvolved the of the identification suffi­

defendant, therefore, to preserveof the evidence. The failedciency
O’Connell, 92, 95,our v. 131 N.H.issues for review. See Statethese

(1988). Moreover,747,550 A.2d 749 even if the defendant had
sufficiencyincluded his of the evidence claim in his notice of appeal,

it for ourpreservedwould not have been review since he did not
McAdams, 446,445,in trial v. 134 N.H.raise it the court. See State

(1991).1273,594 1273 All in theA.2d other issues raised notice of
v. Mountjoy,but not briefed are deemed waived. See Stateappeal

(1998).648, 652, 682,708 685142 N.H. A.2d

Affirmed.

BROCK, C.J., inargument partsat for oral but did not take the
vote; JOHNSON, J., priororal argumentfinal sat for but retired to

vote; THAYER, J., argument resigned priorthe final sat for oral but
JJ.,vote; BRODERICK, NADEAU,HORTON,to finalthe and con-

DALIANIS, JJ.,curred; final byNADEAU and took in the votepart
parties.consent of the


