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(Charles theE. Dibble onDibble, P.C., of ContoocookE.Charles
plaintiff.theorally), forbrief and

(JackMiddleton, P.A., ManchesterofMcLane, Raulerson &Graf
brief, Mr. MiddletonandHarris on theH.and ScottB. Middleton

for the defendants.orally),

Averill, Supe-theappealsRichardBRODERICK, plaintiff,J. The
byfiledJ.) motion to dismissthegrantingorders(Gray,rior Court’s

Burns, Bryant,firm ofthe lawdefendants, R. andPaul Coxthe
formotionRockefeller, P.A., hisdenyingand&Hinchey, Cox

the courtthatplaintiffThe contendscase file.of hisproduction
the New(1) exemptse fromattorneys perarethatrulingby:erred

(1984)(Act), RSA ch. 358-AActProtectionConsumerHampshire
(2)1997, 1999); partiesthat the(amended 1989, 1996, finding1986,

(3)agreement;inclause their feearbitrationbybound anare
disputesclaims to be feetortand intentionalnegligencehisfinding

(4)clause; refusing toandthe arbitrationbygovernedand therefore
trust accounthis case file andto produceorder the defendants

in and remand.part,in reversepart,We affirminformation.
spansdefendantsand theplaintiffbetween therelationshipThe

recite,transactions. Wenumerousdecade andmore than a involves
ERG,writ,in seeplaintiff’sfacts thehowever, pledrelevantonly the

(1993),190, 555, or186, 624 A.2d 558Barnes,v. 137 N.H.Inc.
produce.motion toin record on thetheprovided

1985, thein Octoberdepressionto the onset of severeDue
atas a car salesmanworkingto continueunableplaintiff was

him1986, Attorney representedin CoxDreher-Holloway. Beginning
At thedealership.againstcase thecompensationin a workers’
into anenteredplaintiffCox and theof his representation,outset

hour.perpaidwould be $85.00under which Coxagreementoral fee
to aagreementfee1989, originalthechangedIn the parties

partyeitheragreementThe new allowedfee.contingencyone-third
arbitrationbindingbe submitted toany disputethat feeto demand
committee.disputeBar Association’s feeHampshireNewbefore the

court, Averill v.to this seeincluding oneappeals,After numerous
(1991),469, plaintiff1149 the134 N.H. 593 A.2dDreher-Holloway,

$215,494.91.totalingbenefitscompensationworkers’was awarded
forsuperior court1992, a motion with theIn March Cox filed

1986 andJanuaryperiodfor the betweenattorney’s fees and costs
1992) (amended2, 1992, (Supp.281-A:44to RSApursuantMarch

from1993). made, a checkplaintiffthe receivedrulinga wasBefore
which, en-$9,774.67, request,at Cox’s wasDreher-Holloway for

Thetrust account.in the firm’sdepositedto firm anddorsed his law



330

$70,000 insubsequently attorney’strial court awarded Cox fees and
$3,010.10 14, 1987,in for andexpenses period Aprilthe between

2, 1992,July plaintiffMarch 1992. In the a check forCox sent
$1,399.80, that it constituted the amountrepresenting remaining

firm,plaintifffrom a check the had endorsed to the but did not
him firm.provide accounting bywith an of the amount retained the

1993,in plaintiff Dreher-Holloway lumpthe and reached a sum
this,$115,000of for all and future benefits. onpastsettlement Based

settlement, to of labor forsuccessfully applied departmentCox the
$23,000,an'additional the ofrepresenting contingency portionfee
In$115,000. doing, plaintiff anythe so he did not inform the of
arguments contingency agreementunder the fee orcountervailing

him onindependentadvise to seek counsel the issue. Cox then
$11,000 proceedswithheld of the settlement to two of thepay

return, $3,400Inplaintiff’s medical bills. Cox received from the
medical for this frompayees collecting money plaintiff.the Before

plaintiffthe received the net settlement an additionalproceeds,
$5,193.24 fromwas deducted the firm’s trust account to cover

expenses.”unenumerated “services and
defendants, contract,sued theplaintiff allegingThe breach of

conversion,negligence, and violations of the Consumer Protection
suit,In preparation plaintiffAct. for his the asked the defendants to

produce complete“a of the entire contents of each andcopy every
byfile ever maintained in the course of therepresenting[them]

plaintiff,” complete accountingand a of all trust accounts. The
objected,, and court denied tosuperiordefendants the the motion

produce “extremely borderingas overbroad and on vexation.” The
plaintiff’s to reconsider was denied. The defendants thenmotion

motion,granted rulingmoved to dismiss. The trial court the that
Act,fromattorneys per exemptare se the Consumer Protection and

remaining bythat the claims were the feegoverned agreement’s
trial onplaintiff appeals rulingsarbitration clause. The the court’s

motion to and the motion dismiss.producethe to

I

that trial in thatplaintiff argues ruling"The the court erred
Act,attorneys per exemptare se from the Consumer Protection see

(1995),ch. and his claims Act.dismissingRSA 358-A thus under the
only exempts aspectsHe that the Act the “non-commercial”argues

law,of that arepractice attorneysthe of while the defendants assert
liabilitynot to under Act the in RSAsubject given exemptionthe

(1995).358-A:3,1 “The of the Consumer Protection Actapplicability
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construction, ourbeginand westatutoryofa matterinvolves
. . .of wordsmeaning [its]considering plainthebyanalysis
(1999).422, 423-24576, 577, A.2d729DiSalvo, 143 N.H.v.Hughes

anyor unfaircompetitionofunfair method“anyAct forbidsThe
trade or commerceanyofin the conductor practiceactdeceptiveor

(1995). comprehensive“is aItRSA 358-A:2within this state.”
broadgivenbethat it shouldindicateslanguagestatute whose

578,N.H. at143Hughes,in scope.”unlimitedit is notsweep, [but]
omitted). ActAlthough theellipsesand424 (quotation729 A.2d at

from itsoccupationorany specific professionexemptdoes not
otherwiseor commerce“[t]radeit excludesexpresslypurview,
board orregulatoryby anyas administeredunder lawspermitted

this state or of the Unitedauthority ofstatutoryactingofficer under
1986, two358-A:3, have articulatedweI. SinceStates.” RSA

Rousseau v.Compareexemption.of thisinterpretationscompeting
(1986) (Rousseau I), reh’gEshleman, 564, 243519 A.2d128 N.H.

(Rousseau II)(1987) with306,denied, 529 A.2d 862129 N.H.
(1992).234,Assocs., Inc., 604 A.2d 555135 N.H.v. BradgateGilmore

of law fell within theI, practicethat theIn Rousseau we held
358-A:3, I, because it isRSAstatutory exemption,of thepurview

its committee onthroughcourtby supremethesubject regulationto
(committee), actingboard underregulatory“aprofessional conduct

I,(and constitutional) this Rousseauauthority of State.”statutory
Gilmore,In we held that RSA567, at 245.128 N.H. at 519 A.2d

358-A:3, I, expressly permittedaretransactions whichexempts only
Gilmore,or officer.boardby any statutorily regulatoryauthorized

that,239, the broadgivenA.2d at 557. We reasoned135 N.H. at 604
Act, nor the Rousseaulegislature [I]“neither thepurpose of the

of the actprotectionto exclude from thecourt could have intended
intosubject regulationwhich arethe number of industrieslarge

regulationhas forlegislature providedthesimplythis State because
238,Id. at 604 A.2dstatutorya framework.”industryof that within

andof the defendant real estatedisputedat Because the actions557.
expressly permittednotand sellers weredeveloperscondominium

real estate and condo­designed regulateto theunder the statutes
(1995 1999); ch.industries, Supp.& RSAminium see RSA ch. 331-A

(1995 not1999), transactions werewe held that theSupp.356-B &
Gilmore, 239, 604 A.2d at 557.135 N.H. atexempt, see

358-A:3,I, Iin Rousseau and Gilmoreof RSAinterpretationsOur
a trade or commerceI focuses on whetherin conflict. Rousseauare

statute,byauthorizedboard or officersubject regulatoryis to a
isa transactionparticularon whetherwhile Gilmore focuses
orboardstatutorily regulatoryauthorizedby apermittedotherwise
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plaintiffofficer. The the of Rousseauchallenges continuing vitality
I.

Today, interpretation statutorywe reaffirm the of exemp­the
358-A:3, I,tion inprovided by RSA as articulated Rousseau I and

overrule The courtGilmore. Gilmore limited the reach of the
statutory to actions that are aexemption expressly permitted by

Gilmore, 239,regulatory board or officer. 135 N.H. at 604 A.2dSee
(Horton, J., concurring).at 557 This areasoning produces troubling

result because it is difficult to anyenvision commercial transaction
which is prohibited by expresslythe Consumer Protection Act but

apermitted by statutorily regulatory body.authorized See id. at
241, (Horton, J.,604 at concurring).A.2d 559 Because we presume

legislature statutorythat the would not “enact thatlanguage would
result,” Owens, 396, 398,lead to an v. 142absurd Atwood N.H. 702

333, (1997), rejectA.2d 335 we now inreasoningthe articulated
Gilmore,Gilmore, 239,see 135 N.H. at 604 A.2d at 557.

holdingWe also reaffirm the of Rousseau I that the practice
358-A:3,1.of law falls within inscope exemptionthe of the RSA See

I, 567,Rousseau 128 N.H. at A.2d at previously519 245. As we have
determined:

Admission to the of law and of thepractice regulation
inattorneysconduct of this State has been dealt with as an

of shared responsibility legislativearea between the and
490:4;judicial government.branches of See RSA RSA

1985).311; II,chapter pt. (Supp.N.H. Const. art. 73-a
Pursuant to its and constitutional thisstatutory authority,

only integratedcourt not has established an bar associa­
tion, in which is a condition ofmembership required as

State,law in this but also has established apracticing
conduct which has forprofessional responsibilitycommittee

attorney conduct.regulating

is,The conduct committee of this court inprofessional
(andview,our a boardregulatory acting statutoryunder

constitutional) of this State within the ofauthority meaning
358-A:3,RSA I.

(citation omitted). has toauthority regulateId. While the court the
law,admission of to of and “the toattorneys practice powerthe the

admitted,”control and those so In resupervise, discipline Unifica-
709,Bar, 260, 263,tion the New 109 N.H. 248 A.2d 711Hampshireof

(1995(1968); 1999),ch. 311 such must beSupp. regulationsee RSA &
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358-A:3, I.of “Merepurviewfall the RSAto withincomprehensive
declarations, limitedoroflicensing approval plansrequirements,

notprotection prohibitions” wouldand consumerprovisions,trade
Seestatutory exemption.the so-calledfor underprotectionqualify
J.,(Horton,241-42,Gilmore, at 558-59604 A.2d135 N.H. at

forFurther, qualifies protectionor commerceconcurring). trade
regulatory regimestatutorilyif it is a authorizedonly governed by

fraud, unfairdeception,from the andconsumers sameprotectsthat
Id. concludeRSA 358-A. Wepractices by chapteras intendedtrade

andcomprehensiveof the of law ispracticethat our regulation
aspracticesfrom the same fraud and unfairconsumersprotects

Gilmore, 242, 604 A.2d at 559135 N.H. atchapterRSA 358-A. See
(Horton, J., attorney-clientAll the relation­aspects ofconcurring).

Leiter,v. 703by Cripeto court.subject regulationare thisship Cf.
(Ill. 1998). ethics100, Indeed, professionalthe rules ofN.E.2d 106

arescrupulouslyto mostattorneys duty-boundthat are “observe
iflivethe code businessmendiametrically opposed byto which must

v. Land Title &are to State Bar Arizona Arizonathey survive.” of
1961).Co., (Ariz.1, The ofTrust 366 P.2d 9 Rules Professional

anthat of is notpractice simplyensure law“[t]heConduct
Portsmouth, 137it a v.occupation; profession,” Daigle Cityis of

(1993),572, 576, 776, “to630 778 whose members seekN.H. A.2d
and, thus, to liveappearance improprietyavoid even the of striven

higher Wehringer’sconduct than aby layperson,”a standard of
707, 252, (1988)Case, 719,130 547 A.2d 259 (quotationsN.H.

omitted).
ofAttorneys judicialin this State are officers of the branch

membership in the barwho must maintaingovernment secure and
thea condition of of law. See Petitionpracticeassociation as of

Sup.Tocci, 131, 134, 548, (1993); R. 42A.A.2d 549 Ct.137 N.H. 624
ofimproveThe bar association was founded “to the administration

conduct, integrity,to and ofjustice; highfoster maintain standards
in thepart engagedservice on the of thosecompetence publicand

law; legalofcarry continuing programof . . . to on apractice [and]
HampshireIn re the Newresearch and education.” Unification of

Bar, 264, high109 at 248 at 712. To foster theseN.H. A.2d
standards, thislawyers admitted to law inrequire practicewe all

continuing legalto at least twelve hours of educationcompleteState
Sup.in R. 53including at least two hours ethics. See Ct.year,each

bytaken this courtdisciplinarythat the actionsrecognizeWe
bar, may be to detertheyof the however effectiveagainst members

conduct, not clientsdesigned compensateare tounprofessional
572,I, 128 N.H. atby attorneyharmed misconduct. See Rousseau
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(Johnson, J.,519 atA.2d 249 dissenting). Accordingly, if plaintiffs
could bring Act,claims under theythe might receive greater

thandamages they would otherwise receive. See RSA 358-A: 10
(1995) for(providing award of either two or three times amount of
damages in case of knowing or willful violation of chapterRSA
358-A).' Act,The statutory exemption however,to the does not
require that remedies available to aggrieved consumers under
qualifying regulatory schemes be identical to providedthose in the

358-A:3, I; Gilmore,Act. See 241-42,135 N.H. at 604 A.2d at 559
(Horton, J., Rather,concurring). it is sufficient that the regulatory
scheme protects consumers from fraud and deception in the mar­

11ketplace in a manner calculated to avoid the same ills as RSA
chapter Gilmore, 241-42,358-A.” 135 N.H. at 604 A.2d at 559
(Horton, J., added).concurring) (emphasis We conclude that the
disciplinary measures exercised thisby protectcourt publicthe as
effectively from deceptive or unfair inactions the marketplace as
would double or treble damages under Act. 10;the See RSA 358-A:

cases,RSA 311:8. In some the ofpenalty license suspension or
mayrevocation be more thansevere double or treble damages, and

thus a superiorconstitute deterrent to ordeceptive unfair actions.
instance,For an attorney guiltyfound of embezzling from a$1000

client subjectwould be to a possible ofrecovery under the$3000
Act; attorney maythe same subjectbe to disbarment under the

See, Case,rules. e:g., Harrington’s 243,100 N.H. 123 A.2d 396
(1956). Indeed, 1990,since we have exercised our disciplinary power
to suspend twenty-eight members of the bar and to twenty-­disbar

1999).seven others. See (Supp.RSA 311:8
Furthermore, since we last addressed the issue of attorneys’

liability I,under inthe Act Rousseau we have enacted several rules
protectto public promote bar,the and confidence in the see In re

Proposed Rule,Public 588, 590,Protection Fund 142 N.H. 707 A.2d
125, (1998),126 particularwith designedmeasures to secure clients’

Sup.money and property. See Ct. R. 50 (requiring attorneys to
create or maintain interest-bearing trust accounts for clients’

Sup.funds); R.Ct. 50-A (requiring attorneys to file annual
certificate of compliance to assure compliance with the requirements

50). addition,of Rule In Supreme Court Rule 55 was inpromulgated
order to reimburse financiallyclients who are byharmed the

Sup.conduct attorneys.of See Ct. R. 55 all(requiring members of
bar to annuallycontribute to fund from maywhich clients recover

$150,000toup moneyof or property lost to anythe defalcation of
one anlawyer, cap $1,000,000).with annual on all claims of
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may feellegal marketplacethethat inWe are aware consumers
legalthebecauseattorneyto misconductespecially vulnerable

Sahl, LawyerThe Public Hazardself-regulated.is Seeprofession of
ItstoStruggleOhio’sLearningSelf-Regulation: Reformfrom

(1999).72-73, To65, 111L. REV.68 U.Cin.System,Disciplinary
37Court RulesSupremewe have amendedperception,thisaddress

2000, or1, all37A, grievancesto ensure thatApriland effective
as committee’sas well thecomplaints against attorneys,filed

publicforon or are availablegrievances complaints,decisions
Sup. 37, an index ofR. The committee maintainsCt. 37A.review.

37(4).R.against attorneys.all See SUP. CT.complaintsdocketed
rules, and actiondisciplinary non-disciplinarythe allUnder new

forcommittee, warnings,as availableby the such becomestaken
reflects ourregulationsid. of suchpublic inspection. See Enactment

“[a]ny honestyof . . and trust the[fromthat violation .awareness
whole,”the aprofessionin wounds aslegal practitioners State]the

of commitment to maintain theand constitutes further evidence our
conduct, andcompetence publicof service“high integrity,standards

Proposedreon of in .he of law.” Inpart engaged practicethe those
Rule, 592,atFund 142 N.H. 707 A.2d at 127.Public Protection

holding expresslyfailure tosupported by legislature’sOur is the
of within Act’s since our decisionpractice scopeinclude the law the

ago.I 703years Cripe,in Rousseau was issued almost fifteen Cf.
(N.J.Hollander, 1339,106; A.2d Super.at v. 607 1342N.E.2d Vort

(N.J. 1992).1992), denied, A.2d We thatpresumeCt. cert. 617 1221
our attor­legislature prior exemptingthe was aware of decisions

360, 363,Act,neys from the see State v. 135 N.H. 605Hermsdorf
1045, (1992), of ActadoptedA.2d 1047 and has our construction the

itamending failingof to amendby other sections the statute while
Norte, Provencher, 535,v. 142 N.H.to include see Del Inc.lawyers,

539, (1997).890,703 A.2d 893

II

Next, trial dismissal of histhe the court’splaintiff appeals
The trialremaining pendingcontract and tort claims arbitration.

in thecourt that the arbitration clause feespecifically found
theagreement the and defendants was enforce-plaintiffbetween

able.

The arbitration clause states:

Client, any disputeAt the of either Firm or[sic]instance
to thiswhether Firm or Client has failed honoras to



fees,asAgreement or to the amount of willlegal be
the ofsubmitted to Fee Committee theDispute New

Hampshire' State Bar Association for Arbitration and
prompt and agreeresolution both Client and Firm to be
bound results ofby the such Arbitration. If it is necessary
for Firm to suit for of itanyfile collection sums due under

Agreement,this Client shall thepay attorneysreasonable
fees and costs incurred for collection.

court,trial found plaintiff’s arguments againstthe enforcingThe
(1)the unavailing.arbitration clause because: the plaintiff pursued
(2)as required by agreement;the the plaintiff’sarbitration breach

agreementof contract claim basedwas on the he was now disavow-
(3)anding; allegationsthe factual writplaintiff’s repeatedlyin his

Thus,the trialagreement.invoked the apparently concludedcourt
plaintiffthat the simultaneously arguecould not for and against the

agreement.of theenforcement

Taking plaintiff’s allegationsthe factual to be- true and
lalldrawing favor,in his seereasonable inferences v.Konefa­

Dist., 258,Coop. 256, 30,School 143 N.H. 723 A.2dHollis/Brookline
(1998),32 we that courthold the'trial erred in thatfinding the'

plaintiff rightwaived to theany dispute validity the arbitrationof
clause inquired writ,because he about arbitration. Inpursuing his

plaintiffthe “In accordance with thealleged: Agreement,Fee the
theplaintiff contacted Fee Committee theDispute of New Hamp­

shire State Bar disputeAssociation for arbitration of this and was
thattold the can aonlyCommittee mediate but hasdispute no

authority or mechanism to a bindingconduct arbitration.” Mere
plaintiffcontact between the and the fee dispute committee does not

constitute a of rightwaiver the to the ofquestion enforceability the
plaintiffarbitration The not pursue beyondclause. did arbitration

contact,this one initial and not prejudicedthe defendants were or
into believing choosingmisled that the was toplaintiff resolve this

by Assoc’s,indispute litigation. Logicarbitration rather than Cf.
565, 571, 1006,v. Time 124Corp.,Inc. Share N.H. 474 A.2d 1009

(1984) (right compelto arbitration by filingwaived of writ for
court).damages Thus,in the trialsuperior court erred in finding

plaintiff’sthat the toattempt pursue arbitration waived his right to
enforceabilitycontest the of arbitrationthe clause.

rejectWe also trialthe court’s conclusion that the plaintiff
notcould the enforcement of thechallenge arbitration clause

because he a claim andbrought veryunder invoked the fee
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arguenot thatThe doesplaintiffcontaining that clause.agreement
is unenforceable.partiesbetween theagreementfeethe entire

agreementthe feeInstead, the defendants breachedhe thatalleges
forpercent providedof thirty-threein excess theretaining feesby
tohe not be heldcontending that shouldterms, while alsounder its

Contrary the defendants’toarbitration clause.the agreement’s
torequired electcontentions, notplaintiffconclude that the waswe

to the contract.suingor rescindsuing agreementon the feebetween
case, consistently allegeplaintiffthe couldthe facts of thisUnder

and that anotherwas enforceableagreementthat of the feepartone
that theHere, plaintiff allegesthe reasons thewas unenforceable.

from the enforce-separateenforceable arearbitration clause is not
provisions.contractability remainingtheof

in abe moredisputes to resolvedmayarbitration allowWhile
itlitigation,manner than traditionaland lessexpeditious expensive

drawbacks, arightthe waiver of a toincludingalso potentialhas
attorneys andrelationship betweenspecialof thejury trial. Because

on the. . . not enforcedclients, agreements [should be]“arbitration
¡acts; of goodcom the standardordinaryas commercialsame basis

heightened ofimplies obligation. . afaith reasonableness .and
fair andthe of to beprofession,with oath theirattorneys, consistent

attorney-client relationship.”thein terms ofspecifyingfrank the
(D.C. 1991).1286,Kuder, 1291 App.591 A.2dHaynes v.

held thatCourt of hasAppealsThe California

toa of aright[thenot to decree forfeitureoughtlaw[t]he
has not been made aware of thethe clientjury trial] where

or implications.itsprovisionexistence of an arbitration
explanation,at some the clientAbsent notification and least

in selectinga real choicebe to have exercisedcannot said
litigation.arbitration over

(Ct.6,Gabrielson, 3d 9Rptr. App.v. & 256 Cal.Lawrence Walzer
1989) omitted). The Lawrence court notedand(quotations brackets

draftedagreementwas of a retainerpartthat arbitration clausethe
for herand to the clientattorneys presentedby the defendant

of Id. at 10.product negotiation.not thesignature and was
relationship commencedcase, attorney-clientIn parties’this the

they into the feeyears before entered writtenthreeapproximately
1989,In Octoberarbitration clause.agreement which contained the

court,thepending superiorwas beforeplaintiff’swhile the claim
stated, in part:the a letter whichplaintiffCox sent



I this agreement reflectingenclose form our oralprior
itagreement you office,and ask to and return it tosign the

at I sign copy you. youwhich time will and return a to If
any matter,questionshave thisregarding please do not

to call.hesitate write or

thatplaintiff allegesThe at no time was the arbitration clause
explained to him.

Whalen, 88,In Terzis v. Estate 126 N.H. A.2d489 608of
(1985), we held that an attorney seeking agreementto enforce a fee
entered into .after of attorney-clientthe commencement the rela­

reasonable,“has the of that it fairtionship provingburden is and
and that the client full knowledgehad of the facts and of his legal

Terzis, 92,rights with relation 126 atthereto.” N.H. 489 A.2d at 612
omitted).(quotation whyWe see no reason samethe rule should not

apply to an attorney who seeks to enforce an arbitration clause in a
fee agreement into theentered after commencement of the attor­
ney-client relationship. requireBecause the trial court failed to the

todefendants demonstrate that the arbitration clause is enforce­
able, we aremand for such determination.
, time,At this we notneed address the plaintiff’s contention that

incorrectlythe trial court categorized his claims as disputestort fee
subject to arbitration claimbecause this of willerror be rendered
moot if clausethe arbitration is unenforceable.

Ill

theFinally, plaintiff contends that the trial court in denyingerred
to producehis motion indocuments the of thepossession defen-

dants. plaintiff’s originalThe motion requested complete copy“[a]
of everythe entire contents of each and byfile ever maintained the

indefendants of representing anythe course the inplaintiff manner
whatsoever,” completeand accounting of all trust accounts“[a] ever

by concerning representationmaintained the defendants ofany the
plaintiff anyin This byfashion.” motion was denied the trial court
as reconsider,overbroad. Subsequently, plaintiffthe moved to

“[ujnderarguing that the standard of inpractice Hampshire,New
originalthe entire file in the ofgenerated any representationcourse

of a client is the ofproperty said client and must be delivered to
request.” plaintiffon Although the focuses his onargumenthim/her

appeal 'question file,on the of who theowns the defendants do not
appear dispute plaintiff’s rightto tothe the entire file. The real
debate focuses on must pay duplicate plaintiff’swho to the file so
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mustresolvinga In this wemay copy. dispute,havethat all parties
file.who owns thefirst determine

jurisdiction.inimpressionof first thisThis is a matter
us in ourTherefore, jurisdictions guidelook to other towe

Calivas, 1, 5, 318,650 A.2dv. 139 N.H.SimpsonSeedetermination.
(1994). that once thejurisdictionsA of the rulemajority321 follow

ended, files are therelationship has the client’s caseattorney-client
7 AM.generallyand should be over. Seeof the client turnedproperty

(1997); Realty§ v. ProskauerSage2D Law 193AttorneysJur. at
(N.Y. 1997); X.Y.,Goetz, 879, re 529 N.W.2dN.E.2d 881 InRose 689

(Minn. 1995).688, supportOur Rules of Professional Conduct690
1.16(d) termination of“Upon represen­Rule states:approach.this

tation, reasonably practicableto the extentlawyer stepsa shall take
interests, . . surrendering papersa such as . andprotectto client’s

. .” R. PROF.is entitled . . N.H.to which the clientproperty
pro­1.16(d); rules ofsee also Annotated modelConduct

1.16(d) (3d256 ed.commentaryRule atfessional CONDUCT
1996). client,Thus, tobelongsconclude that a client’s file the andwe

the file.attorney providean must the client withupon request,
jurisdictions distinguishnote that some between an “endWe

product,” whichproduct,” property,which is the client’s and “work
See, N.E.2d ate.g., Sage Realty,the 689attorney’s property.is

in881-82. decline at this time to delineate between documentsWe
alleged plaintifffile. defendants have not that theplaintiff’sthe The

Rather, theythe thatportions argue theyis not entitled to of file.
the ofprovide copies charge.should not to of file freehave

plaintiff analysis,That the owns his file does not end the
however, jurisdictions differ on whether the or theattorneybecause

jurisdictions thatagree with thosepays copying.client for We
See,bear the of arequire attorney expense retaining copy.the to

X.Y.,In at This has the benefit ofapproachre 529 N.W.2d 690.e.g.,
of profes­of and is consistent with our rulesease administration

1.16(d). Thus, absentsional See N.H. R. Prof. Conductconduct.
to reasonable costs ofagreement requiring paythe clienta written

file, to a ofattorney copyor her if an wishes retain thecopying his
file, must the associated See In reattorney payclient’s the costs.

X.Y., do out that inpossibility529 N.W.2d at 690. We not rule the
situations, not be to receive their entire file.maycertain clients able

See, ate.g., Sage (requiring689 N.E.2d 883 substantialRealty,
acause, dutyas would violate ofgoodof such disclosureshowing

case, however,Inparty).a third this we seenondisclosure owed to
Therefore,his entirewhy plaintiffthe cannot obtain file.no reason
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the defendants must turn plaintiff’s Theyover the file. amay make
copy of the file at their expense.own

For future guidance, any provisionwe note that in a written
agreement to ahave client for the costs of hispay copying or her file

ofupon representation clearlytermination should be indicated. The
fee inagreement onlythis case that therequires plaintiff pay
out-of-pocket expenses, including the cost of photocopies. It does

clearlynot that plaintiffindicate the must for ofpay the cost
file;copying rather,his own it thatindicates plaintiff paythe must

for related to thatcopies perform.the work the defendants
Although plaintiff’s originalthe motion ansought accounting of

all defendants,trust accounts bymaintained the the plaintiff has
not, reference,other than aby passing argued that the trial court

Therefore,erred in hisdenying request. we need not itaddress and
maythe uponissue be reconsidered remand. See N.E. Tel. & Tel. Co.
Franklin, 449, 913, (1996).v. City 454,141 685N.H. A.2d 918of

reversedpart; part;in in and remanded.Affirmed

JOHNSON, J., argumentsat for oral priorbut retired to the final
vote; THAYER, j., sat argumentfor oral but prior to theresigned

vote; BROCK, C.J., HORTON, J.,final and concurred.


