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earnings.in her actualsuffers a de reductionthe claimant facto
marketplaceinThus, of claimant’s services thethe value awhether

if to earn athe claimant continuesis immaterialhas been reduced
prior injury. disagree.to the Weenjoyedto thatwage equivalent

aobjectivean of worker’smeasure“Earning capacity” is
such, aa of whetherwages. As determinationability to earn

diminished must be reachedhas beenearning capacityworker’s
marketplace, indepen­invalue theworker’swith reference to the

earnings.the worker’s actualsubjectiveof the measure’ofdent Cf.
CompensationLarson,4 L. Larson’s Workers’A. Larson &

(2000) from actualearning capacity(distinguishing§Law 80.01[1]
the claimantThus, on the risk at the timeearnings). the carrier

inby a reductioncapacity, as.indicatedearningsuffered diminished
the paymentforresponsibilityin bearsmarketplace,her valúe the

the made noBecause boardcompensationof her workers’ benefits.
diminished,capacity wasearningclaimant’sfindings as to when the

proceedingsfurther consistentits and remand forwe vacate order
with opinion.this

remainingparties’need not reach thelight holding,In of our we
arguments.

Vacated and remanded.

J., to the finalTHAYER, resigned priorbutargumentfor oralsat
J.,BRODERICK,BROCK, C.J., concurred.vote; and
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Evans, defender, Concord,Risa appellate byassistant of brief and
orally, petitioner.for the

(RichardT.Philip McLaughlin, attorney general Lehmann,J.
assistant attorney general, orally),on the brief and for the State.

BROCK, Mello,C.J. The a ofpetitioner, James seeks writ certio-
{Smith, J.)rari anfrom the Superior rulingorder of Court histhat

reprosecution after the court had adeclared mistrial would not
double jeopardy. grant petition.violate We the

1998,In July the petitioner Superiorwas tried before a injury
J.){Smith,Court for aggravatedfelonious sexual assault and

(1996 1999).632-A:2,felonious sexual assault. See Supp.RSA :3 &
24,On July the trial court notified counsel in chambers the jurythat

toappeared be deadlocked toeleven one in favor of Theacquittal.
court explained jurorthat one female type early-in-life“had some of
personal experience nature,”of a sexual thatand “whoever that
person is” had jurybeen overheard outside room “Isay,the to don’t

youcare what the rest people say.of I’m mynot mind.”changing
When defense counsel asked whether the had towoman failed reveal

experience jurorthe on questionnaire, answered,her the court “It
be,must because I allhave reviewed the questionnaires. There was

a sexual assault on one of the men.” After the court indicated that
mistrial,it might declare a defense movedcounsel for a mistrial.

The trial court thatstated it would not grant the motion at that
time, courtroom,but would call the intojury the ifand the
foreperson indicated her that jurybelief the “hopelesslywas
deadlocked,” the granted.motion would be

Thereafter, jurythe was intocalled the courtroom. followingThe
bench conference ensued:

Honor,[THE DEFENSE]: Your upon exiting, I won-was
dering about arguing a motion to jurorhave the excused
and with anproceeding eleven-person panel.

THE that,COURT: I can’t do Ibecause don’t know who the
is,juror and I don’t right inquire.have the to

I guess my[THE DEFENSE]: is . . . that theconcern
individual, is,whoever it fabricated or misled theon
[juror] questionnaire.

THE COURT: That’s an assumption part,on your at this
inpoint Youtime. remember the thatcases have come
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interferingas it toCourt relatesSupremedown from the
jurywith deliberations?

I understand.DEFENSE]:[THE

meyou given bythat wereTHE The informationCOURT:
any way, shape,can inyouinformation that useis not

ormanner form.

— a Iruling,I I butjust expectedDEFENSE]:[THE
effort, v. King,an under Stateat to makewanted least

(1988),] a173, 973 to forward withgo551 A.2dN.H.[131
depleted panel.

I understand.THE COURT:

you.ThankDEFENSE]:[THE

foreperson jurybelieved the tojurytheinquiredcourt whetherThe
affirmatively,she answered thebe deadlocked. Whenhopelessly

and announced withoutthe from the courtroomjurycourt excused
defendant, this athe Court declaresrequest“At the ofobjection:

mistrial.”
verdict,aa motion for directedsubsequently filedpetitionerThe

dismiss, the that furtherto on basiswe as a motionwhich construe
The court deniedby jeopardy. trialwas barred doubleprosecution

appeal.for ansubsequent request interlocutoryamotion andthe
followed.petitionThis

ofJeopardythe Double Clauses thethatpetitioner arguesThe
Constitutions, U.S. Const.and seeHampshireUnited States New

V; I, 16,art. a because theprohibit retrialpt.N.H. Const.amend.
necessity” andthe mistrial without “manifesttrial court declared

State constitutionalpetitioner’saddress thewithout his consent. We
first, analyticalan aid. Seeonlycase law asreferencing federalclaim

(1998).450,149, 151,Cannuli, 722 A.2d 451143 N.H.v.State
Constitution,Hampshireunder the NewprotectionfindBecause we

v.analysis.federal See Stateseparatein aengagewe do not
(1995).950,Goodnow, 38, 40, 662 A.2d 951140 N.H.

the Consti­Hampshireof NewJeopardyThe Double Clause
ina criminal defendantplacingfromprohibitstution the State

offense, thereby preservingfor the samemore than oncejeopardy
by acompletedhave his trialtoright’defendant’s ‘“valuedthe

415, 416, 300,Gould, 743 A.2d144 N.H.v.particular tribunal.” State
(1999). Thus, retry defendant aftermay ordinarily thethe State302

“only ifobjectionof mistrial over the defendant’sa declaration
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act,necessity public justiceis a for the ends ofthere manifest or the
528,525,State v. 140 N.H.Paquin,would otherwise be defeated.”

omitted).(1995)47, Where, however,A.2d the(quotation668 49
declaration,has to the retrial is not barreddefendant consented

judicialthe motion for a is the result ofunless “defendant’s mistrial
that intended to theprosecutorial impropriety provokeor was

1123,into motion.” v. 87filing Dorsey,defendant the Earnest F.3d
(10th Cir.), denied, (1996); v.cert. 519 1016 see1129 U.S. State

(1986).Duhamel, 199, 420,202-03, 422128 N.H. 512 A.2d
need thepetitionerWe not decide whether the toconsented

in if tomistrial this case because even we were conclude that he
consented, retrial is under thispeculiarbarred the circumstances of

The petitioner possessedcase. contends that the trial court infor-
suggesting jurormation that the holdout was not truthful on her

questionnaire, deliberatingthat was not with andimpartiality,she
the “apparent juror affectingthat misconduct” was the jury dead-
Therefore,lock. the court had an topetitioner argues, obligationthe

address the jury empaneledmisconduct while the was “to protect
petitioner’s]. . . toright completed single[the have his trial by a

tribunal.” court to remedyBecause the did not attempt the situa-
tion, but instead “prohibit[ed] the from infor-usingdefendant the

remedies,”mation about pursuethe misconduct to alternative the
petitioner argues that retriala would be unfair.

“It a precept justiceis fundamental of of asystemour that
defendant has the to beright by impartial jury.”tried a fair and

Weir, 671, 673, 56, (1994)v.State 138 N.H. 645 A.2d 57 (quotation
omitted). juror“Accordingly, disqualifieda found to anybe at time
before or during the trial should be fromremoved further service.”

Rideout, 363, 365, 8,State v. (1999);143 9N.H. 725 A.2d see also
(“If500-A:12, (1997)IIRSA it thatappears any juror notis

indifferent, trial.”).sethe shall be aside on juror’sthat Where a
qualifications trial,are intocalled doubt during judgethe trial

investigate“should carefully every whichsource would be calcu-
to uponlated throw any light juror,the ofcompetency a and theif
is notjudge ofentirely satisfied the ofcompetency juror,the such

juror Weir, 678,should be atexcused.” 138 N.H. 645 60A.2d at
omitted);(quotation Gaston-Brito,alsosee United v.States 64 F.3d

(1st 1995)11, (court12 Cir. must an adequateundertake inquiry
trial).it is apprised jurorwhen of potential duringbias

Once the trial that jurorcourt became aware a may have
tofailed reveal on jurorinformation her questionnaire that could
been groundshave for her disqualification, the court anhad
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individuallythe andjurorsvoir direindependent obligation to
thatwhich, any,if had failed to disclose informationdetermine

56, 66,Wong, N.H.State v. 138justify disqualification.would her Cf.
(1993). such an470, with the State thatdisagree477 We635 A.2d

thethe court to interfere with delib-requiredhaveinquiry would
Rather,reasons for their votes.by jurors theprocess askingerative

reportedjurora female had made thethe court knew thatbecause
comment, jurors individuallythe femaleit to asksimply needed

If thedeliberations.biased theirany personal experienceswhether
it coulddisqualified,a should have beenjurorcourt thatdetermined

and, by thestipulationif it ajuror “obtain[ed]have thatexcused
proceeded withjurors,”with than twelveproceedto fewerparties

Dushame, 309, 315,v. 136 N.H. 616eleven-person panel.an State
(1992). juror,the469, juror472 the excused beenA.2d Had holdout

knowAlthough we cannotthe have been resolved.deadlock would
deadlock,the thewould have resolvedthese alternativeswhether

Weir, 678,138 N.H. at 645duty exploretrial had a to them.court Cf.
to explorecourt did not elect theseA.2d Because the trialat 60.

ofalternatives, uniquethat under the circumstanceswe conclude
a new trial.case, subjectto the defendant tothis it would be unfair

granted.Petition

the finalJOHNSON, priorbut toJ., argumentfor oral retiredsat
thevote; THAYER, j., resignedbut toargument priorsat for oral

BRODERICK, JJ.,vote; and concurred.final HORTON
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