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not safeguardsdid intend the of warrant to berequirementthe
merely by allowingcircumvented law enforcement officials actto

omitted).underreasonably (quotationthe circumstances.” Id. In-
stead, I,“part article 19 fromsafeguards privacy protectionand
government intrusion” and “manifests a forpreference privacy over
the level of law enforcement be ifefficiency which could achieved
police permittedwere to cause orprobable judicialsearch without

added).386,authorization.” Id. at 653 A.2d at 1104-05 (emphasis
to proveThe State’s failure that the bench warrant at thewas valid

time of judicialthe defendant’s arrest removes the mantle of
authorization for that arrest grounds policeand the for the to be at
the defendant’s residence. In thatsummary, goodwe reiterate a
faith exception to the ruleexclusionary incompatible“is with and
detrimental to our citizens’ strong right privacyof inherent in part
I, 387,article 19.” Id. at 653 A.2d at 1105.

We hold that the court insuperior denyingerred the defen­
dant’s motion to suppress evidence of firearm possession, as his
arrest and the subsequent seizure of firearms were in violation of

I,Part Article 19 of the New Hampshire Constitution.
In precludeorder to a dilemma,recurrence of this particular we

strongly encourage judges to therecord date and time of signature
on those orders where such information might prove crucial. Cf.
RSA 490:4.

Reversed, and remanded.

BROCK, C.J., HORTON, J.,and concurred.
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(Ann Rice,M. seniorattorney generalMcLaughlin,T.Philip
orally), for the State.the brief andonattorney general,assistant

Concord,defender, byofMirhashem, appellateassistantBehzad
defendant.orally, for thebrief and

of misdemeanorthe dismissalHORTON, appealsStateJ. The
Bain, Jr.,defendant, by the LittletonRobertthecharges against

J.). and remand.We reverse(Cyr,District Court
the record orbysupportedeitherfacts arefollowingThe

23, 1998, wasthe defendantOn Octoberby parties.theundisputed
ofchargeson misdemeanorCourtin Littleton Districtarraigned

1(a)631:2-a,See RSAthreatening.and criminalassaultsimple
1999).1(d) appointedrequesteddefendant(1996), :4, The(Supp.

6, On Novem-November 1998.forcounsel, trial was scheduledand
wasofficethe defender’s2, publicofAttorney Carl Olsonber

Attorneythe defendant.representtoappointmentof hisnotified
to whichresponseinpolice,to thediscovery requestamailedOlson

Talatinian, hand-officer, Police OfficerLisbonprosecutingthe
time, aAt that5.on Novembermaterialdiscoverythedelivered
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betweenplaceof the case tooka continuanceregardingdiscussion
Talatinian.and OfficerAttorney Olson

trial, filedAttorneyfor Olson6, date scheduledNovember theOn
effectivelynotthat he couldcharges arguingthea motion to dismiss

notice and that the defendanton such shortthe defendantrepresent
betweenhavingwith to choosefacedimpermissiblywas therefore

counsel and aassistance ofto effectiverightshis constitutional
that OfficerrepresentedmotionThe defendant’sspeedy trial.

indicated, Attorneyconversation withpriorhisTalatinian had in
toin motion the defendantOlson, bynot concur athat he would

motion, judgethe trialhearingAt a on thecontinue the trial.
Attorneyconversation withTalatinian about hisOfficerquestioned

however, fromeliciting answersdifficulty,had someOlson. The court
stated:Finally, judgeTalatinian. theOfficer

him thatyouhairs. Did tellsplitTHE Let’s notCOURT:
today?forwardready gowere toyou

Yes, I did.OFFICER TALATINIAN:

impression [created]THE And isn’t the obviousCOURT:
to ayou agreeable. . . that were notthat statementby

continuance?

in my opinion, yourTALATINIAN: NotOFFICER
Honor.

Well,THE it is in mine.COURT:

explanation.motion without furthergrantedThe trial court the
claim,speedyon of defendant’s trial the StateBased the merits

a at which the State washearing,moved for reconsideration. After
Waldron, Jr., theCounty Attorney GeorgeAssistantrepresented by
rulingand clarified its as follows:priortrial court denied the motion

hearingFor of clarification at thepurposesMotion denied.
motion, failed torepeatedlyon the Stateoriginalthe

byto this Courtrespond directly question[s] posedcertain
underlyingto to the issues. The Statepertinentas matters

nonresponsiveand answers torepeatedly gave evasive
This finds andposed bydirect this Court. Courtquestions

in bad faith.actingso found that the State was

charges againstthat dismissal of theappeal, arguesOn the State
byfor misconduct Officerperceivedthe defendant as a sanction

of trial court’s under theTalatinian was an abuse the discretion
Cotell, 275,in v. 143 N.H. 722 A.2dwe announced Stateprinciples
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(1998). that the' trial court abusedSpecifically, argues507 the-State
aauthority by dismissing charges findingits the absentsupervisory

defen-alleged prejudicedthat Officer Talatinian’s misconduct the
to consider the of less extremeby failing impositiondant and

sanctions.
order,trial court’s we must first consideraddressingBefore the

preservedthat the State has not thisargumentsthe defendant’s
for our The defendant first contends that the Stateissue review.

court supervisorycannot on that the trial abused itsargue appeal
that error at the on theauthority hearingbecause the State invited

that “theSpecifically, arguesmotion to reconsider. the defendant
court’s view of the of itsdispute scopeState did not the [trial]

ac-county attorneyin that the assistant[supervisory] piowers,”
that theknowledged at on the motion to reconsiderargument “[i]f

misconduct,on thatprosecutorialdecision was made based[court’s]
awould be different matter.”

doctrine, a not availparty may“Under the ‘invited error’
court, intentionallyof into which he has led the trialhimself error

227,Goodale, 224,v. 144 N.H. 740 A.2dunintentionally.”or State
omitted).(1999)1026, ofreadingand brackets Our(quotations1029

record, however, supportthe does not the defendant’s invited error
county attorneyindicates that the assistantargument. The record

court that the reason- for the dismissal aspointingwas out to the
court, i.e., misconduct, did notby prosecutorialthen clarified the

order, theoriginal thereby leavingin the court’sappear assistant
hearing,not at thecounty attorney, present originalwho had been

at a in the motion for reconsideration. We dodisadvantage arguing
the of dismissalprosecutor proprietynot conclude that the conceded

if court found misconduct.prosecutorialthe
asserts that thepreservation argumentThe defendant’s second

to trial as it nowargumentdid not the same the courtpresentState
addressedmakes on in that its motion for reconsiderationappeal

violation, and not the ofonly alleged speedy proprietythe trial
It isfor misconduct. well estab-dismissing prosecutorialthe case

on thatappeallished that “this court will not consider issues raised
Baird, 637,v. 133 N.H.not in the lower court.” Statepresentedwere

omitted).(1990)1313,640, preserva-A.2d 1315 The(quotations581
trial courts “shouldgenerally,tion thatrequirement recognizes

and to correct errors beforehave an to rule on issuesopportunity
McMinn, 141to the court.” State v.they presented appellateare
omitted).(1997)636, 642, 1017, We(quotations690 A.2d 1021N.H.

an issue has beendetermininglook to this rationale in whether
for our review. See id.preserved
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thestateexplicitlycourt did notthat the trialrevealsThe record
courtThemotion.on the defendant’srulingoriginalfor itsbasis

inthe sameand notedstated, granted,”to dismiss“Motionmerely
assume,tothe Statefortherefore not unreasonableIt wasits order.

the defendant’sdid, grantedcourt hadthat theit apparentlyas
therein, to address itsthereforeandarguedmotion for the reasons

assertedof the defendant’sto the meritsreconsiderationmotion for
thatargued theIn defense counselresponse,for dismissal.grounds

after Officermisconductthe case for the State’sdismissedcourt
ques-the court’sin togames” responseword“playedTalatinian

tions.
State’sduring thethat assessmentcourt confirmedThe trial

“Well, Mr.attorney,countythe assistantaskingargument,rebuttal
to thegettries towith when a CourtWaldron, dealyouhow do

aof the Stateathey representativeand asksomething,ofbottom
Thea direct answer?”getsthe Court neverandquestion,direct

place:then tookexchangefollowing

Honor,Well, gettingif notyour you’reMR. WALDRON:
—a

a direct answer.getdoes notRepeatedlyTHE COURT:

that, I thinkHonor.yourI understandMR. WALDRON:
— —-to orderremedythe is is

of the Stateindication to meTHE It’s a clearCOURT:
faith.in badacting

authorityhas theI think that the CourtMR. WALDRON:
— directly orquestionsto to answer thethe personto order

contempt.into be held

notcounty attorney didalthoughthat the assistantconcludeWe
to considerrequiredthat it wasinform the trial courtexplicitly

other,sanctions, that less extremearguehe didalternativelesser
the circum-underappropriatehave been moresanctions would

out that dis-pointedalsocounty attorneystances. The assistant
thesanction, the andpublic’sas it frustratesmissal is a drastic

crime, a sanctionin contrast toprosecutingin thevictim’s interests
misconduct:committing theactuallythepunishes personthat

Honor, respectI toYour think withMR. WALDRON:
—have have theyou youyour powers,administrative

notthey’rein ifperson contempthold theauthority to
— answers, thatyouor if feelyou straightyou givinggiving
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But in thisthey’re you, lying you. partic-or tomisleading
case, as theHampshire,ular it’s the State of New well as

matter,in fact that a theperson representingvictim this the
misleading lyingbe the Court ... or to themayState

Court, to sanction the orauthority personthe Court has the
him in contempt.hold

county attorney directlywhile the assistant did notSimilarly,
prejudice precludedthat the absence of to the defendantargue

he did insupervisory authority, argue,dismissal under the court’s
claim, thatspeedythe context of defendant’s trial the defendant had

by delay,not the that the defendant wouldprejudiced pre-trialbeen
continuance,a thatprejudiced by sixty-daynot have been and the

objection.the State’scourt could have continued the case over See
(1986)223, 224-25, 427,Judkins,State v. 128 N.H. 512 A.2d 428

(reasons articulated,objection, though clearlyfor counsel’s not were
court). Thus,in to trialsuggested his statements the assistant

attorney’s indicated that Officercounty argument implicitly
directlyTalatinian’s failure to answer whether or not he hadalleged

objected proceedingto a continuance could not have obstructed the
to because the court had toprejudice powerthe defendant’s the
continue the trial the State’snotwithstanding position.

review the trial court’s dismissal of the case for prosecutorialWe
Cotell, 279,142 N.H. atmisconduct for abuse of discretion. See 722

In thatA.2d at 511. Cotell we noted “the sanction of dismissal with
Id,is . . for atprejudice extraordinary. reserved circumstances.”

281, 722 at thatAccordingly, supervisoryA.2d 512. we held “the
trial toauthority power imposeof the court includes the the extreme

extraordinarysanction of dismissal with in situationsprejudice only
only government’s prejudicedand where the misconduct has the

279,Id. at 722 A.2d at 511 and brackets(quotationdefendant.”
omitted). also that trial court exceeds therecognized proper“[a]We

ansupervisory powerbounds of its to order dismissal of indictment
with when it fails to consider whether less extremeprejudice

might integrity punish-sanctions maintain the of the court without
281,a Id. at 722 ating prosecutor’sthe State for misconduct.” A.2d

omitted).512 and(quotation brackets

findingcourt made no that the defendant wasThe trial
misconduct, nor,by allegedOfficer Talatinian’s forprejudiced

above, onfindingreasons addressed could such a be made this
that the ofargues prejudice requirementrecord. The defendant

is dealt withapplicable prosecutorialCotell not because Cotell
prosecutorialnonfeasance as to the malfeasance indicatedopposed
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in bad faith. Weactedthat the Statefindingtrial court’sby thehere
. [suggest]“do not . .inset forth CotellprinciplesThedisagree.

governmentalofhad some measureif shownthe [defendant]that
follow.”automatically Unitedwouldfaith a or dismissalbad mistrial

Rather,(1st 1985). we notedRossetti, 12,F.2d 15 Cir.v. 768States
themay vary withof prejudicethe level“requisitein thatCotell

279,Cotell, 143 N.H. atgovernment’s misconduct.”nature of [the]
offindingcourt’swe the trialacknowledge511.722 A.2d at While
bymisleading responsesor evasivefaith, not condoneand we dobad

court, that Talatinian’sto conclude Officerthe weprosecutora
abilitycourt’sthe of the trialimpedingnot rise to levelconduct did
on thethe could have ruledjustice because courtto administer

hold that underofficer’s thereforethe answers. Wemotion without
findcase, requiredwas tothis thethe circumstances of court
fora sanctiondismissing chargesthe asbeforeprejudice

misconduct.prosecutorial
wouldmade no that a lesser sanctionfindingThe court alsotrial

fact, noIn there isthe effect.punitivefail to have intended
lesserthe court even consideredindication the record thatin

itstrial court abusedwe hold that theAccordingly,sanctions.
the defendant fordismissing charges againstindiscretion the
free, however,is totrial courtmisconduct. Theprosecutorial

remand.other sanctions onappropriateconsider
notof the case wasthe defendant contends thatFinally, dismissal

miscon-solely purpose punishing prosecutorialfor the ofgranted
Rather, Talatinian’s badduct. the defendant asserts that “Officer

truthfully provideto the court with informa-pertinentfaith refusal
oncourt on to decide the motiontion” left the without a basis which

on thisargumentsits The defendant advances two basedmerits.
First, asa lesser sanction suchpremise. arguesthe defendant that

have theadequatelynot remedied misconductcontempt would
Officer Talatinian in would not have“[h]olding contemptbecause
to the of issue before it.”enabled the court decide merits the

hadSecond, that trial no choicethe defendant contends the court
requestedas reliefunopposed grantbut to treat the motion and the

arguedon the merits therein.
above,First, the infor-reject arguments.We these as discussed

itfor to decidesought necessarymation the court was notby
Thus, athe trial. the court was not left withoutwhether to continue

basis which to decide the motion before it.upon

Second, angrant unopposeda trial court is not torequired
950, 952, 417, 418Watson, 120 424 A.2dmotion. State v. N.H.See
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(1980). Furthermore, the defendant’s requestedmotion dismissal on
the premiseflawed that the defendant was faced with an impermis­
sible choice between constitutional rights. The defendant was not
required to make such a periodchoice. “The delayof considered for
purposes of analyzing a defendant’s speedy trial claim begins to run
when he is arrested or charged, whichever comes first.” Humphrey
v. Cunningham, Warden, 727, 734, (1990).133 N.H. 763,584 A.2d 767
Although the record does not disclose the date of the defendant’s
arrest, the defendant does not dispute the State’s representation
that forty-seven days elapsed between his arrest and the date set
for trial. Where a defendant charged with a misdemeanor is not in
jail, we do not pretrialconsider a delay of fewer than six months to

Super. App.be presumptively prejudicial. Ct. R. (SuperiorCf.
Court Speedy defendant,Trial Policy). The who the representsState

objectionwithout incarcerated,was not could have arequested
continuance of toup approximately four months without reaching

pointthe at which the delay would have become presumptively
Thus,prejudicial. neither the defendant nor the trial court was

required to choose between the rightdefendant’s to effective
assistance of counsel and his to aright speedy trial.

We vacate the trial court’s order dismissing the charges and
remand for further proceedings.

Vacated and remanded.

Brock, C.J., Broderick, J.,and concurred; Batchelder, J.,
retired, specially 490:3,assigned under RSA concurred.
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