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(1980). Furthermore, the defendant’s requestedmotion dismissal on
the premiseflawed that the defendant was faced with an impermis­
sible choice between constitutional rights. The defendant was not
required to make such a periodchoice. “The delayof considered for
purposes of analyzing a defendant’s speedy trial claim begins to run
when he is arrested or charged, whichever comes first.” Humphrey
v. Cunningham, Warden, 727, 734, (1990).133 N.H. 763,584 A.2d 767
Although the record does not disclose the date of the defendant’s
arrest, the defendant does not dispute the State’s representation
that forty-seven days elapsed between his arrest and the date set
for trial. Where a defendant charged with a misdemeanor is not in
jail, we do not pretrialconsider a delay of fewer than six months to

Super. App.be presumptively prejudicial. Ct. R. (SuperiorCf.
Court Speedy defendant,Trial Policy). The who the representsState

objectionwithout incarcerated,was not could have arequested
continuance of toup approximately four months without reaching

pointthe at which the delay would have become presumptively
Thus,prejudicial. neither the defendant nor the trial court was

required to choose between the rightdefendant’s to effective
assistance of counsel and his to aright speedy trial.

We vacate the trial court’s order dismissing the charges and
remand for further proceedings.

Vacated and remanded.

Brock, C.J., Broderick, J.,and concurred; Batchelder, J.,
retired, specially 490:3,assigned under RSA concurred.
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(Janice Rundles,K.attorney generalT. McLaughlin,Philip
brief), foron the the State.attorney general,assistantsenior

Jr., onMartin, Craighead,(Rodkeyof ManchesterCraighead and
brief), for the defendant.the

Supe-theNADEAU, defendant, appealsRoger Duquette,TheJ.
J.)(Dalianis, pretrial confine-of his forrequestdenialrior Court’s

under conditionsspent released on bailcredit for timement
We affirm.monitoring.and electronichome confinementrequiring

by decep-ofwas indicted on several counts theftThe defendant
1998,26,Februaryfraud. the defendantand securities Ontion

home, placedto his and on electronicbail. was releasedposted He
in atthat he his residencemonitoring, requirementwith the remain

18, 1998, the bailsuperiorOn the court modifiedAugustall times.
conditions, weekdaysthe to his home onpermitting defendant leave

p.m. Notably,of 7:30 and 6:00 the defendantthe hours a.m.between
employ-ofanyto court-ordered documentation hisprovidefailed

12, 1999, courtsearch, and on March the returned thement
alsoto The defendant wastwenty-four hour confinement.defendant

1998, fromawayto hisDay, familyChristmas withpermitted spend
the residence.

andof fraudpled guiltyThe defendant to sixteen counts securities
26, 1999,May theby deception.seventeen counts of theft On

attermssuperior court sentenced the defendant to two consecutive
in-alsoHampshirethe New State Prison. Defendant’s sentence

anycluded a restitution order and conditioned future investment-
self-employmentwork or on the oftype department corrections’

approval.
sought periodThe defendant his sentence for theagainstcredit

twenty-fourto home on hour basiswhen he was confined his a
days) periodthe when was(approximately 260 and defendant

to the to seekpermitted employment (approximate-leave residence
days). superior206 The court denied credit.ly

toon defendant is entitledappealThe sole issue is whether the
(1996)651:3, I andpre-senteneing pursuant to RSAadditional credit

(1996).RSA 651-A:23
in651:3, I, timeprovides actually spentRSA that the“[a]ll

is sentenced shall becustody prior defendant]to the time [the
in in RSA 651-A:23.” 651-A:23credited the manner set forth RSA
inprovides, part:

prisoner prison, anywho is to the houseAny confined state
correction, any jail other shall beany place grantedof or
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credit against both the maximum and minimum terms of his
sentence equal to the number of days whichduring the
prisoner jailwas inconfined awaiting duringand trial prior
to impositionthe of sentence and not anyunder ofsentence
confinement.

“This court is the final arbiter of the intent of the legislature as
inexpressed the of a whole,words statute considered as a and when

the issue raised apresents question construction,new of statutory
we ourbegin analysis with an examination of the statutory lan-
guage.” Owens,v. 396, 398,Atwood 142 N.H. 333,702 A.2d 335
(1997) omitted).(quotation

The oflanguage RSA 651:3 and RSA 651-A:23 unambiguously
thatrequires defendants receive credit for any time awaiting

sentencing jail.while in
It is true that the defendant’s liberty was restricted during the

pre-sentencing period, but the restrictions do not rise to the level of
V(b)control jail. 651:2,associated with incarceration in Citing RSA

1999),(Supp. the defendant argues that he was effectively serving
his sentence hisduring period of home release. This argument fails

V(b)651:2,as RSA describes conditions of probation, not incarcer­
ation. We do not the defendant’s remaining argumentsaddress

theybecause lack merit and warrant no further Vogeldiscussion. v.
Vogel, 321, (1993).137 322, 595,N.H. 627 A.2d 596 Although the
defendant’s appealnotice of and challengebrief the conditions on
future inemployment orders,contained the sentencing those issues
were not raised before trialthe court and are not preserved for
appeal. Johnson, 578, 587,See State v. 130 N.H. 213,547 A.2d 218
(1988).

weAccordingly, superiorhold the court properly applied the
that providestatutes credit for pre-sentencing confinement.

Affirmed.

BRODERICK, JJ., concurred;HORTON GROFF, J.,and superior
justice,court specially assigned 490:3,under RSA concurred.


