
may have increasedplaintiff’s propertyof thebecause the value
If the town believed that theappeal.of itsduring pendencythe

1993,yearsin tax afterduringincreased valueplaintiff’s property
to RSA 75:8.pursuantthereappraise propertyit was toobligated

not addressed inappealtown’s notice of butIssues raised in the
455, 458,Dorval, 743 A.2dv. 144 N.H.See Stateits brief are waived.

(1999).836, 839

and remanded.part;reversed inpart;inAffirmed

finalj., priorbut to theTHAYER, argument resignedfor oralsat
HORTON, J., concurred; andBROCK, C.J., NADEAUvote; and

DALIANIS, JJ., byin final vote consent of thepartwho took the
concurred.parties,

Rockingham
No. 98-153

Stephanieand SimonsenEdwin

v.

DerryTown of
15, 2000November
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(JohnDonahue, Ciandella, on theRatiganof Exeter J.Tucker &
for theorally), plaintiffs.brief and

(StevenAssociates, RL.L.C., A. ClarkLondonderryofBoutin &
brief, orally),and Mr. Boutin for theEdmund J. Boutin on theand

defendant.

Jr., Concord, brief, forby Hampshireof NewWa,ugh,H. Bernard
Association, as amicus curiae.Municipal

(town),NADEAU, defendant, Derry appealsthe Town ofJ. The
J.) motion to dismiss(Gray, denyingorders of Court aSuperiorthe

subject jurisdiction granting summaryandfor lack of matter
Stephaniein favor of the Edwin and Simonsen.judgment plaintiffs,

trial court’s denial of motion forcross-appealThe the theirplaintiffs
affirm.attorney’s fees. We

ownfollowing plaintiffsThe do not the facts. Theparties dispute
golfin acamp Derry containing privateand a nine-holeoperate

1997,In site to add anthey sought plan approvalcourse. additional
to course to the The boardopen public. planningnine holes and the

$7,500 forupon paymentthe of off-siteapproved plan, contingent
bynecessitated increased traffic.improvements

challengingThe to the court theplaintiffs appealed superior
theythat for off-siteplanning requirement pay improve-board’s

dismiss,to that the was notarguing petitionments. The town moved
verified,” 677:15, (1996),“duly see I and thus the court lackedRSA

subject jurisdiction.matter The trial court denied the motion.
Thereafter, summary judgment,moved forplaintiffs arguingthe

ordinance,that impactbecause the town had not enacted an fee the
authority require paymenttown lacked to for improvements.off-site

(1996).674:16, II, motion,grantedSee RSA :21 The trial court the
“no facts in which fact that nofinding dispute impactaffect the fee

ordinance has been The court denied theadopted.” plaintiffs’
subsequent attorney’smotion for fees. This andappeal cross-appeal
followed.

argues byThe town first that the trial court erred not dismissing
subjectthe for lack ofappeal jurisdiction.matter RSA 677:15

inprovides part:

Any anyI. decision ofpersons aggrieved by planningthe
mayboard a or subdivisionconcerning plat present to the

superior petition, duly verified, settingcourt a forth that
or in or inillegal partsuch decision is unreasonable whole

specifying grounds uponand the which the is claimedsame
to or Suchillegal petition pre-be unreasonable. shall be
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of theafter the decisiondaysto the court within 30sented
availablefiled and first becomesboard has beenplanning

or ofof the boardplanningin the officepublic inspectionfor
secretary.its clerk or

added.) thirty-with thecompliancehave held thatWe(Emphasis
underappealto anjurisdictional prerequisiteaday filing period is

294, 296,137 N.H. 627Gilford,v. TownDermody677:15. SeeRSA of
(1993). Thus, plaintiffs’that the570, arguesthe townA.2d 571

the“dulywas verified” withinto a thatpetitionfailure file
jurisdictionSuperiorthe Court ofperiod “divestedthirty-day filing

this matter.”to hear

intent, the words ofwe look first toascertaining legislativeIn
statute, possi­whereverplain meaningto them theirascribingthe

(1999).425,638, 643-44, 431Cobb, N.H. 732 A.2dv. 143ble. See State
orconfirmcommonly “[t]ounderstood to mean“verify”The term is

1561BLACK’S LAW DICTIONARYby oath or affidavit.”substantiate
(6th 1990). apleading requirements,the context ofed. Within

partyof aallegationsassures thatstatutorily required verification
Jones,v.and Inv. Co.Mortg.in faith. Federatedgoodare made See

(en banc).(Mo. 1990)719, 721798 S.W.2d
a ofhowever, not “constitute partthe verification doesOrdinarily,

Id.;but, form of therather, goes pleading.”to thethe itselfpleading
(Neb. 1986).91,L.D., 98 SeeIn Interest 398 N.W.2dsee also re of

(1999). otherAccordingly,§PleadingAM. JUR. 2D 888generally 61B
to bepleadingan verifiedliberally permit improperlyjurisdictions

amended, frame within which tojurisdictionalthe timebeyondeven
See, Adjustment,v. Boarde.g., Drury Displayspleading.file the of

(Mo. 1988) (en banc); 454112, Shaffer,In re Estate114760 S.W.2d of
(N.Y.(Kan. 722,1969); Miller, 24 723-241, v. N.E.2dPeopleP.2d 4-6

1939).

maythat trial courtsprovidedhas likewiselegislatureOur
that contain technicalpleadingsto amendliberally partiesallow

(1997); v.Nat’l Marine Underwriters514:8defects. See RSA
(1993). decline,1008,McCormack, 6, 8, 1010 We138 N.H. 634 A.2d

in 677:15 astherefore, requirement RSAto construe the verification
of verifica­requirementthejurisdictional prerequisite. “[S]incea

frivolousas a deterrent toformality designeda proceduraltion is
not the trialverify petitionto a does divestthe failureallegations,

999,L.M.,re 563 N.E.2djurisdiction.” Insubjectcourt of matter
L.D.,(Ill. N.W.2d1990); In re Interest 398see alsoApp.1002 Ct. of

677:15,by RSArequiredisAlthough properat verification98. cf.
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plaintiffs’that theMiller, 723, argued onlythe town24 N.E.2d at
subjectoftrial courtdivested thetheverify petitionfailure to

notcourt didconclude that theweAccordingly,jurisdiction.matter
to dismiss.in the motiondenyingerr

basedsummary judgmentofgrantthechallengesThe town next
pursuantfee” ordinance“impactanfailure to enactthe town’supon

nothere isis whenjudgment appropriate“Summary674:21.to RSA
ismoving partyfact and thematerialanyas toissuegenuine

Family Mut. Ins. Co.of law.” Farmas a matterjudgmenttoentitled
491:8-a,996, (1999);605, 997 see RSA603, 731 A.2dPeck, N.H.v. 143

(1997).III

in pertinent part:providesRSA 674:21

include, but aremaycontrols notInnovative land useI.
limited to:

(m) Impact fees.

means a fee or“impactAs used in this section fee”V.
including subdivi-imposed upon development,assessment

sion, inchange,or other land usebuilding construction
thatby develop-to the needs occasionedhelporder meet

of facili-improvement capitalment for the construction or
municipalitythe ....operated byties owned or

(i) ordinance,of an fee noradoption impactNeither the
ordinance, toto such an shall be deemedadoptthe failure
planninga board over subdivi-existing authority ofaffect

review, to the extentplan except expresslysion or site
in anstated such ordinance.

added.)(Emphasis
not that town has not enacted anparties disputeThe do the

674:21,ordinance to RSA or that the assess-impact pursuantfee
of$7,500 would meet the definitionimprovementsment of for off-site

674:21, Rather, at issue is whether RSAfee” under RSA V.“impact
for the ofrepresents authority conditioning approval674:21 the sole

forpayment moneya of off-siteplan upon applicant’ssite the
improvements.

that toonly powers expressly grantedhave are“Municipalities
ornecessarily impliedsuch as areby legislaturethem the and
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turn, to amunicipality may delegateIn a notincidental thereto.
has.” Boardpower municipalityboard more' than themunicipal of

Comm’rs, 621,v. 139 N.H.Mooney,Water Laconia Water Works
(1995) brackets,625, 1121, (quotation,1124 and citations660 A.2d

omitted). 674:21, V,to of we held thatPrior the 1991 enactment RSA
to and :44authority pursuantboards the RSA 674:43planning ha.d

(1996) a forapproval plan upon paymentto condition the of site
Salem,N.E. Brickmaster v. Townimprovements.off-site road See of

(1990).663-64, 601,655, A.2d 606N.H. 582133
V(i)674:21,in thatthat the RSA failureargues provisiontown/.The

authoritynot affectadopt impact “existingto an fee ordinance does
review,”. . . itsplan preservesof a board over siteplanning

N.E. to condition the of theauthority approvalunder Brickmaster
roadpaymentthe of a fee for off-siteplaintiffs’ plan uponsite

by proposed development.the Theimprovements necessitated
estab-replacedcounter that RSA 674:21 the framework.plaintiffs

improve-for a fee for off-siteby assessinglished Ñ.E. Brickmaster
674:21, V(i), plaintiffs,of to thelanguage accordingments. The RSA

requireof boards topreserves only authority planningthe “Mon-
impact improvements.”fee off-site

■ ■ this court is the finalstatutory interpretation,“In matters of
in' ofexpressedas the wordslegislaturearbiter of the intent of the

Halt, 246, 247,v. 144 N.H.a as a whole.” Statestatute considered
omitted).(1999)1037, look towe first(quotation740 A.2d 1038 While

statutes, “it is one of theinterpretof words toplain meaningthe
not to makedeveloped jurisprudenceof a mature andsurest indexes

but to remember that statutesdictionary;a fortress out of the
object accomplish.” Appealsome or toalways purposehave of

(1996)336, 341, 710,A.2d 713Elec. 141 N.H. 682Dept.,Ashland
omitted). statu-interpretationmore than one of(quotation Where

reasonable, history to assistlegislativeis we considertory language
Routhier, 404, 406, 725 A.2din 143 N.H.analysis. Appealour See of

(1999).665, 666
whole, thata we concludethe words of the statute asConsidering

V(i)674:21, authority” of a“existingnot thepreserveRSA does
of a siteapproval674:44 to condition theboard under RSAplanning

improve-for off-sitepayment moneyofplan upon applicant’sthe
impose impacttomunicipalitiesments. While the statute authorizes

fees, municipality’s implementa-thecomprehensively regulatesit
the amount andregulatesthe statuteexample,tion of such fees. For

fees, 674:21, V(a), forspecifies proceduresseeuses of stich RSA
V(d),fees, 674:21, andsuch see RSAassessing collectingand

674:21, V(f), and asee RSAappeal process,for both anprovides
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674:21, suggestsstatute’sV(g). scopesee RSA Theprocess,waiver
to the common law rule setpreemptintendedlegislaturethat the

§2D Law 15See 15A AM. JUR. Commonout in N.E. Brickmaster.
(2000).

consistent with ourlegislative history1991 amendment’s isThe
V(i). senate,674:21, the debate in theDuringconstruction of RSA

committee,Currier, of executive departmentson behalf theSenator
by stating basically enablingamendment that it “isintroduced the

towns, of anadoptionallow the after thelegislation which would
(1991).ordinance, JOUR. 1494 Heimpose impactto fees.” N.H.S.

currently chargebecause some communitiesfurther noted that
fees, playingto a “levelthe amendment is needed createimpact

in Id. He reiterateddevelopersfield” for the different communities.
in to auniformity response question challengingthe ofimportance

amendment, giventhe of the that communities werenecessity
affirmingand the court wasalready charging impact supremefees

such Id. at 1499.fees.

comments, oflightIn of these we conclude that a construction
permitting municipalities charge impactthe statute to fees without

ordinance,an and thus lack ofadopting impact perpetuatingfee the
Dell, 484, 491,would 140 N.H.uniformity, illogical. Appealbe See of

(1995).1024, Accordingly,668 A.2d 1031 we conclude that the trial
court not thatby granting summary judgmentdid err on the basis

impactthe town had not enacted an fee ordinance topursuant RSA
674:16, II and :21.

however,note, preserve planningWe that RSA 674:21 does a
onauthority impose planboard’s to conditions site or subdivision

approval require expenditures improve aspectthat to some of the
applicant’s propertyown

reject of the trialFinally, plaintiffs’ cross-appealwe the
attorney’scoui’t’s denial of fees. In a trial denialreviewing court’s

fees,of a torequest attorney’s givefor we “tremendous deference
decision,” onlythe court’s if the trial court’s discretionreversing

clearlywas “exercised for reasons untenable or to an extentclearly
v.prejudice objecting party.”unreasonable to the of the Glick

453, (1998)Naess, 172, 175,143 N.H. 722 A.2d 455 and(quotations
omitted).brackets

plaintiffs argueThe that the trial court’s failure to follow
Comm’rs, 629, 1126-27,Board 139 inWater N.H. at 660 A.2d atof

we a trial court’s to togrant attorney’swhich affirmed decision fees
a prevailing party on the basis that the had “conferred aparty
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byLaconiaand oftaxpayerson the citizenssubstantial benefit
action,” Weclearlythis was unreasonable.successfully defending

affirmed the trial court’sComm’rsWhile Board Waterdisagree. of
circumstance,particularin thatattorney’sto award feesdiscretion

Furthermore, courtthe trialan award.it did not mandate such
thebenefit onnot confer a substantialthe didplaintiffsfound

intrial court erreddo not find that theAccordingly, wecitizens.
attorney’s fees.motion forplaintiffs’thedenying

Affirmed.
JJ.,DALIANIS,HORTON, BRODERICK,BROCK, C.J., andand

DALIANIS, JJ., final votetook in theconcurred; partandNADEAU
of theby parties.consent
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orally), for the State.the brief andonattorney general,assistant
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dant.


