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record,A however,review of the does not asupport finding that
the State rebutted the presumption of Thenon-impairment. arrest-
ing officer admitted that she observed no “indicia of impaired

prior todriving” arresting the exceptdefendant that the defendant
pulled stoppedover and six to eight feet from the curb. When asked
to describe the performance tests,defendant’s on field sobrietythe
the passedofficer admitted that she one test. said onShe that two
others there slighthave a impairment”“could[] been and “might
have a slight impairment”;been onthat the fourth test “there was
a slight impairment”; and that the last test not performedwas to the
officer’s satisfaction. When pressed on the basis of her conclusion of

however,impairment, stated,the officer “I didn’t think she was
going to be over the adult an .1legal limit of .08 . . felt that she was
impaired legalover for age.”the limit her

We conclude that even inconsidering the evidence lightthe most
State,favorable to the no ofrational finder fact could find that the

State met its burden to prove guilt beyondthe defendant’s a
Therefore,reasonable doubt. the trial court erred in denying the

formotion directed verdict.

Reversed.

Brock, C.J., Horton, Broderick,and dalianis, jj.,and
concurred; DALIANIS,JJ.,NADEAUand took inpart finalthe vote
by ofconsent the parties.
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P.A., Bernier onBernier, Londonderry (Gary H. theofForman &
for theorally), plaintiffs.andbrief

on brief(Barry M. Scotch theZalinsky, of ManchesterScotch &
for the defendant.orally),and

DALIANIS, Virginia Bergeron,M. and V.J. The Robertplaintiffs,
J.)(Smukler, of their forpetitiondenialSuperiortheappeal Court’s
(1997), coveragetoRSA 491:22 establishdeclaratory seejudgment,

thebyissued defen-(policy)insurance policya homeownersunder
damages sus-dant, Casualty forCompany,Farm Fire andState

their We affirm.property.of a dam’s failure onas a resulttained
1992,Inhearing.at thefacts were adduced thefollowingThe

Alton, of a barnin which consistedplaintiffs purchased property
and a dam thatfoundation, system, pond,acrethirty-threeseptic

Theythe dam.The reconstructedpond. plaintiffstheimpounded
that wasrisk from the defendantpolicypurchasedalso builder’sa

theupon substantialpolicya homeownerslater converted into
in ofeffect on the date thepolicyof home. This wascompletion their

incident.
collapsed.13, 1996, Bergerons’the dam SeveralMarchOn
and thatdam’s failure concludedinvestigatedfirms theengineering

ofis the the materialsPiping migrationit of “piping.”failed because
flow,constructed, pipe,an oropenwhich createsof the dam iswhich

caused it to beThe and constructiondesignwithin the dam. dam’s
tosusceptible piping.

declaratory judgment topetitiona forplaintiffs broughtThe
Theythe dam’s failure.coveredpolicydetermine whether their

athe dam was “build-coveragethat was becausecontended there
(1) the“explosion” partan of ofing” “collapsed”which either from:

(2) entitle thedam; Each alternative woulddecay.”or “hidden
thatThe trial court found thepolicy.under theplaintiffs to recover

(1997),491:22-aof see RSAproving,had met its burdendefendant
the dam was notthe incident becausethat the did not coverpolicy

“explosion” byan orbyits failure caused“building”a nor was
decay.”“hidden

(1)by:the trial court erredcontend thatappeal, plaintiffsOn the
including “explo-terms in the policy,undefinedconstruing certain

(2) coverageto findsion,” decay”; failing“hidden“building,” and
(3)policy;of the andloss” section“any resultingunder the

testimonyand of the defendant’sthe relatedadmitting presentation
“explosion”an occurred.regarding whetherexpert
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“The aninterpretation policyof insurance is a of forquestion law
Co.,this court to decide.” Bianco Assoc. v. Home Ins. 144 N.H.Prof.

292, (1999).288, 1051,740 A.2d interpreting1055 “In an insurance
wepolicy, plain ordinary meaningtake the and of policy’sthe words

context,in and we construe policythe terms of the as would a
person positionreasonable in the of onthe insured based more than

readinga casual of apolicy Shopthe as whole.” Federal Bake v.
(1999)Farmington Co., 40, 42, 459,Cas. 144 N.H. 736 A.2d 460

omitted).(quotation
—ofanalysisOur Ipolicy beginsthe with SECTION COVER-

AGES, which states:

Dwelling Extension. We cover other structures on the
premises,residence separated dwellingfrom bythe clear

space. fence,dwelling onlyStructures connected to the aby
line, orutility similar connection are to beconsidered other

structures.

parties agreeThe that the dam constitutes an “other structure”
—policy. INSURED,under the ISECTION LOSSES COVERAGE

— DWELLING,A states that the defendant will provide coverage
“for accidental direct physical loss to propertythe described in

—A,Coverage except inprovidedas ISECTION NOTLOSSES
Therefore,INSURED.” the isdam by policycovered the unless

coverage byis withdrawn the “losses not insured” section.
—I states,SECTION LOSSES NOT inINSURED pertinent

part, that the defendant

anydo[es] not insure for toloss the property described in
of,ACoverage which orconsists is directly and immedi-

ately by,caused one or of perilsmore the inlisted items a.
below,through m. regardless of whether the loss occurs

orsuddenly gradually, involves isolated or widespread
damage, arises from natural forces,or external or occurs as

anya result of combination of these:

—a. collapse, except specifically providedas in ISECTION
COVERAGES,ADDITIONAL Collapse;

The parties agree Thus,also that damthe collapsed. we turn to
—SECTION I COVERAGES,ADDITIONAL Collapse, which

provides that the defendant
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involv-loss to covered propertydirect physicalinsure[s]-for
a causedany part buildingor ofbuildingof aing collapse

following:ofonly one or more theby
— INSURED,Iin SECTION LOSSESperilsa. described

- perilsPROPERTY. TheseBCOVERAGE PERSONAL
for losspersonal propertyandbuildingto coveredapply

Coverage;byinsured this Additional

decay;b. hidden

—— INSURED, B PER-I -COVERAGESECTION LOSSES
“forthat the will insuredefendantprovidesSONAL PROPERTY

in Bproperty Coverageto describedphysicalaccidental direct loss
—in Iasby except providedthe SECTIONfollowing perils,caused

Thus,Explosion.” plaintiffs. . theINSURED: .LOSSES NOT
provides coverageof these sectionsconclude that the combination

dam is a and its“building,”because thecollapsefor the dam’s
by byan or “hidden“explosion”was caused either“collapse”

decay.”
concludingthat trial court erred infirst contend theplaintiffsThe

did include the“building”of the term notreadingthat a reasonable
asambiguousthat it at least toAlternatively, they contend isdam.

and the“building” includes the dam thereforethe termwhether
acoverage. We thatdisagreeconstrued in favor ofpolicy should be

clearly encompasses the“building”of the termreasonable.reading
(rev.RHODES, §2D ed.dam, ON INSURANCE 6:7see 1 M. COUCH

1984) (“[a] edifice,a or framed or‘building’ is defined as ‘fabric
constructed, andpermanentlyto stand more or lessdesigned

storehouse, adwelling, factory,for as aof land usecovering spaceá
etc.’”), to the termshelter, questionturn the of whetherand instead

isin“building” policy ambiguous.as used the
a islanguage policythat the ofpreviously “[i]fhave statedWe

interpretationthan one and oneto morereasonably susceptible
in favorpolicythe will be construedcoverage,favorsinterpretation
Familyv. Farmthe insurer.” Hudsonagainstof the insured and

(1997).146, 501,Co., 144, will697 A.2d “WeIns. 142 N.H. 503Mut.
however, of to findnot, amazing linguistic gymnasticsfeatsperform

42,at A.2dShop,Bake 144 N.H. 736 ata Federalambiguous.”term
omitted).(quotation460

evidence,into whichtwo dictionariesplaintiffsThe submitted
“permanentas a fixed“building” respectivelytermdefined the

(American76 ed.structure,” DESK DICTIONARYTHE OXFORD
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1995), edifice,”“structure;aand as THE HERITAGEAMERICAN
(3d 1992).114DICTIONARY ed. The trial court used a third

to obtain alsodictionary “building.”a narrower definition of We
the followingfound definition:

ordesignedconstructed edifice to stand more less[A]
covering land, bya ofpermanently, space usu[ally] covered

walls,roof bya and more or less andcompletely enclosed
storehouse,aserving dwelling, factory,as shelter for

—animals, or other useful fromdistinguishedstructure
(asnot designedstructures for fences or monu-occupancy

ments) and from not instructures intended for use one
(as trailers)orplace though subjectboats even to occu-
....pancy

(un-THIRD NEWWEBSTER’S INTERNATIONAL DICTIONARY 292
1961).abridged ed. rangeWhile the of definitions of the term

“building” us toagain questioncauses the of dictionariesusefulness
terms, see,in Hudson, 146,interpreting e.g., 142 atN.H. 697 A.2d

503,at we agree with the trial court interpretationthat the broad of
“building” urged by plaintiffsthe not givenis reasonable the

of termcontext the in the policy.
everyAlmost “building”time the word appears, its context

requires that the term mean something more thatanythingthan is
For examplebuilt. “building” partappears as of the definition of

(“thatpremisesresidence part anyof . . .building youother where
reside”), in dealingthe section coveragewith from volcanic action
(covering loss to a “building or covered inproperty contained a
building”), in the personalsection covering property by adamaged

(“doeswindstorm or hail not propertyinclude loss to incontained a
building” and includes ofcoverage loss to watercraft “while inside
a fully enclosed inbuilding”), the section lossescovering bycaused

(“doesobjectsfalling not include loss to inproperty contained a
building unless the roof or an exterior wall of isbuildingthe first

indamaged”), coveragethe for breakage glassof (“meaning damage
to personal property bycaused breakage glassof which is a ofpart
a building on the premises”),residence in the losses not insured

regardingsection by freezing systemloss caused the of a heating
(“maintain in building”),heat the and in the section covering certain

(“coverbylosses caused water the cost of tearing out and replacing
any ofpart necessarythe tobuilding repair systemthe or appli-
ance”).

Thus, context,in the term in“building,” policy,as used the
Therefore,notdoes include the dam. the areplaintiffs not entitled
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toif was due ancollapseeven thecollapseto for the dam’scoverage
decay.”“explosion” or “hidden

erred when it failedthat the trial courtnext contendplaintiffsThe
design orfrom the dam’s defectiveresulting“all losses”to rule that

ofresulting loss” section theby “anytheconstruction are covered
loss”however, phrase “any resultingthereadplaintiffs,Thepolicy.

—I NOTof LOSSESthree SECTIONout of context. Subsection
not insuredefendant] do[es]thatpart “[theinprovidesINSURED

ofof or more theconsistingfor loss oneany coverage anyunder
defect, weakness, or unsound-inadequacy, fault. . b.items below .

construction,(2) specifications, workmanship,design,ness in: ...
isthis subsection the. . . .” At the end ofcompactiongrading,

“However, any resultingfor losswe do insurefollowing language:
aresulting is Loss Notthe lossfrom items a. and b. unless itself

added.) Thus, everynot loss(Emphasisby this Section."Insured
covered; onlydesignin construction isa defect orresulting from

the areby policyexcludedthat are not themselvesthose losses
covered.

— states, in pertinentI LOSSES NOT INSUREDSECTION
part, that the defendant

lossany coverage anyfor whichinsure undernotdo[es]
ofin absence of one or morehave occurred thewould not

following excluded events.the

Movement, shifting,meaning sinking, rising,theEarthb.
earth,of all whether combinedcontractingorexpanding

notbut isor Earth movement includeswater not.with
mudflow, sinkhole,landslide, subsid-earthquake,limited to

ence and erosion.

Damage, meaning:c. Water

water,waves, of a(1) flood, water, tidal overflowsurface
water, these,of all whetheranyfromsprayof orbody

not;wind orbydriven

repre-claimthe defendant’sdeclaratory hearing,judgmentAt the
coverage for thedeniedthat the defendantsentative testified

bywere causedtheyfailure becausefrom the dam’sresulting losses
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(earth damage).excluded events movement and water The trial
to coverage “any resultingcourt’s failure find under the loss”

therefore, notlanguage, was erroneous.
plaintiffs’The final is that the trial incontention court erred

admitting bya slide thepresentation testimonyand related defen-
dant’s expert opinionthat involved the that the dam’sexpert’s

byfailure was not an explosion.caused We need not address this
plaintiffsissue. The concede that any coverage policyunder the for

an isexplosion dependent upon the term “building” including the
Havingdam. the dam aalready determined that was not “building”

policy,under the we need not issues how theaddress related to dam
failed.

Affirmed.

JOHNSON, J., argumentsat for oral but topriorretired the final
vote; BROCK, C.J., HORTON, BRODERICK, NADEAU, JJ.,and and
concurred; DALIANIS, JJ.,NADEAU and took part in the final vote
by of parties.consent the
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