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(earth damage).excluded events movement and water The trial
to coverage “any resultingcourt’s failure find under the loss”

therefore, notlanguage, was erroneous.
plaintiffs’The final is that the trial incontention court erred

admitting bya slide thepresentation testimonyand related defen-
dant’s expert opinionthat involved the that the dam’sexpert’s

byfailure was not an explosion.caused We need not address this
plaintiffsissue. The concede that any coverage policyunder the for

an isexplosion dependent upon the term “building” including the
Havingdam. the dam aalready determined that was not “building”

policy,under the we need not issues how theaddress related to dam
failed.

Affirmed.

JOHNSON, J., argumentsat for oral but topriorretired the final
vote; BROCK, C.J., HORTON, BRODERICK, NADEAU, JJ.,and and
concurred; DALIANIS, JJ.,NADEAU and took part in the final vote
by of parties.consent the
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Amherst,Prew, and for theby orally, plaintiff.of briefJonathan

(R.Reno, P.A., Steiner and A.Orr of Concord James& Jennifer
brief, orally), for theEber the Ms. Eber defendant.on and

(NHBRODERICK, Boring, Inc.HampshireJ. The Newplaintiff,
(Thornton, J.) dismissalappeals Derrythe District Court’sBoring),
defendant,action the Adirondackagainstof breach of contractits

(Adirondack),Associates, on of accordInc. the basisEnvironmental
affirm.and satisfaction. We

Boringat NH contractedfacts were adduced trial.followingThe
amaterials at siteprovide drillingwith Adirondack to services and

1996, a bill forin NH sent AdirondackAugust BoringYork. InNew
$79,561.00. 1996, writinginrespondedIn late AdirondackDecember

thecould be reached on full amount“agreement”that if anstating
$59,247.70.contract, BoringNHpaythe it would promptlydue on

7,1997, to this timeBoring,wrote NHJanuary againOn Adirondack
$62,205.51. two-pageIn accompanyinga for itsenclosing check

letter, accounting properof the contractAdirondack detailed its
statedcorrespondence,At of its Adirondackbalance. the conclusion

withagreementsall contractual[its]that its check of“fulfill[ed]
notation that itThe check itself contained noBoring].”[NH

payment.finalrepresented
Itany limitingcheck endorsement.BoringNH cashed the without

bill,outstanding partialto aits notedapplied proceedsthen the
forrecords, a new invoice to Adirondackin its and issuedpayment

invoice,to the and$17,355.49 refused honorthe balance. Adirondack
case-in-chief,of NH Boring’sNH suit. At the closeBoring filed

on basis ofmoved for a directed verdict thesuccessfullyAdirondack
accord and satisfaction.

court erred inBoring that the trialappeal, arguesOn NH
(1) timely pleadfailed tocase Adirondackdismissing its because

(2)defense, Adirondackanand satisfaction as affirmativeaccord
after NHand satisfactionany of accordpresentto evidencefailed
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(3)case-in-chief, court theBoring’s the trial failed to Uniformapply
(UCC) assessingCommercial Code when Adirondack’s assertion of

satisfaction, (4) ofaccord and and there was no evidence mutual
necessary to an accord Weassent establish and satisfaction. review

a trial to directed an abuse ofgrantcourt’s decision a verdict under
Sears, Co., 653,142discretion standard. Laramie v. Roebuck N.H.&

(1998).656, 443, may granted445 A “be707 A.2d directed verdict
only when the inference that drawn frommaysole reasonable be the
evidence, in light nonmoving. . . viewed the most favorable to the

movingin favor of thatparty, overwhelmingly partyis so the no
Manchester,could v. 141contrary Cityverdict stand.” Simonds of

(1997) omitted).742, 744, 69,N.H. 693 A.2d 71 (quotation

I

briefly Boring’s arguments.We NH firstaddress two When
verdict,for a BoringAdirondack moved NH did notdirected contest

whether timely pledAdirondack accord as aand satisfaction
defense, or whether was obligatedAdirondack to offer affirmative
evidence of that defense NH Boringafte~ concluded its case-in-­

Therefore,chief. both issues waived. Hodgdon,are State v. 143 N.H.
(1999).399, 401, 660,725 A.2d 662

II

We the ofremainingconsider issues whether the UCC as opposed
to the appliescommon law to casethis and whether the record
conclusively ansupports Boringaccord and satisfaction. NH argues

case,that the UCC this thatgoverns and the mutual assent element
for accord and satisfaction as defined under the UCC was not met.
Specifically, it contends that Adirondack’s offer anof accord and

Januarysatisfaction in its 7 letter was not asconspicuous required
conclude, however,under the UCC. We assumingthat even the UCC

applies parties’ contract,to the mutual conclusivelyassent was
proven in ease.this

UCC,the anyUnder notation on a or accompanyingcheck
written communication thatindicating payment inis tendered full

382-A:3-811(b)asatisfaction of claim must conspicuous.be RSA
(1994). The providesUCC that a term or “conspicuous”clause is

when it is written thatso a person againstreasonable whom
it oughtis to tooperate have noticed it. A printed heading

(as: LADING)in capitals NON-NEGOTIABLE BILL OF is
conspicuous. Language bodyin ofthe a form is “conspicu-
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type or color. Butcontrastingin or otherlargerous” if it is
is Whether aany “conspicuous”.in a stated termtelegram

byor is for the“conspicuous”term or clause is not decision
court.

382-A:l-201(10) (1994). islanguageThe test of whetherRSA
is, essence, .reasonablyin can be“whether attentionconspicuous

10.it.” commentbe to 382-A:l-201expected to RSAcalled
7, 1997, failedJanuarythat Adirondack’s letterBoring arguesNH

theof satisfaction becausenotice of an offer accord andgiveto
document, andin the as the entiretypewas samelanguagerelevant

concedes,remainingthe Itnot from text.conspicuousotherwisewas
itself, ithowever, on checkappearedhad the thelanguagethat

andthe existence an accorddisputeno to ofwould have basis
theTherefore, sufficiencythe ofchallengeit does notsatisfaction.

checkas Adirondack’s intent for thecommunicatinglanguage itself
It that itmerely asserts lackedpayment.to serve as full and final

subsequentand that itssubjective purportedof the offerawareness
therebilling Adirondack fornoting only partial payment,ofconduct

balance, the to counsel for collectionreferring legaland account
had beenthat no accord and satisfactionadequately communicated

reached.

7Januarythat theconclusively establishedThe evidence
the fornotify that enclosed checkBoringwas sufficient to NHletter

this$62,205.51 payment.full and final Under the facts ofserved as
case, in letter to befor the thelanguagethere was no need

type. partThe was notthrough or distinct sentenceemphasized bold
overly lengthyorincorporated complexa form or withinof letter

382-A:1-201(10) (all terms within a tele­correspondence. RSACf.
fact, only7Januaryare In the letter containedconspicuous).gram
text, typed double-spaced.and was andand ofpagesone one-half

as thehidden in the text but servedThe sentence was notpertinent
exclusively Adirondack’sa that focused onconclusion to letter

weremaining Accordingly,the balance.appropriatecalculation of
7January conspicuous languagethe letter containedconclude that

any remainingcheck to dischargethat intended theAdirondack
mutual assentBoring,NH and thus satisfied theobligation to

theelement under UCC.

subjectiveits ofBoring’sNH contention that lackrejectWe
a ofJanuary findingin 7 foreclosedthe offer the letterawareness of

the inmerelyIt that cashed checkargues itaccord and satisfaction.
atten-paying particularits business withoutnormal course ofthe
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tion to Boring’s diligencethe letter. NH lack of is of no consequence
because, viewed,objectively the letter would have a reason­alerted

satisfaction,able of ofrecipient the offer accord and and BoringNH
not dispute opportunitydoes its to priorhave read the letter to

cashing Co.,the check. See Gannett v. Merchants Mut. Ins. 131 N.H.
266, (1988).269-70, 99,552 A.2d 102 NHFinally, Boring’s actions
after it cashed the check are of no legal consequence because it did

disputenot the check’s status as paymentfull and final to orprior
contemporaneously Railroad,with its tender. v.See Hackett 95 N.H.
511, 514, 340, (1949);67 A.2d 341-42 C. & R. Construction Co. v.
Manchester, 506, 509, 922, (1938).89 N.H. 1 A.2d 923-24

Accordingly, we hold that the trial court did not in grantingerr
Adirondack’s motion afor directed verdict.

Affirmed.
argument priorJOHNSON,J., sat for oral but retired to the final

vote; BROCK,C.J., HORTON,J.,and concurred.
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