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to a court constitutional of canright by juryallowed where the trial
Thus,enjoyed.”).be the thatstatutory providingmechanism RSA

chapter wage may brought275 claims be first to the DOL notwould
I,Partviolate Article 20.

in controversy stageBecause the amount at this of the
aproceedings requirement jurydoes not meet the threshold for trial

Constitution,under the New Fitch hasHampshire and as not taken
award,an of the DOL claim itappeal wage unnecessaryis to decide

Fitzwilliam,the question.transferred See Olson v. Town 142of
(1997)339,N.H. 702 318A.2d of court not to(long-standing policy

so).decide constitutional questions necessaryunless it is to do The
is superiormatter remanded to the court for of an orderentry

ICS’s motion fordenying reconsideration.

Remanded.

NADEAU, J., concurred; JJ.,MANGONES,and superiorGROFF
justices, 490:3,court specially assigned under RSA concurred.
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(MarkP.A., S.Amodeo-Vickery, Newington& ofBorofsky, Lewis
brief,the Mr.BorofskyE. on and GearrealdStephenandGearreald

orally), for petitioner.the

(PaulDevine, Branch, PA., of L.& ManchesterMillimet Salafia
orally), respondent.on the brief and for the

Mikell, a ofDALIANIS, appealsHeidi L. decisionpetitioner,J. The
Appeals awardingBoard herHampshire Compensationthe New

toearningat diminished rate retroactivecapacitybenefits the
11, 1996. We vacate and remand.October

employed by Toyota,The the Autofairpetitioner respondent,was
27, 1995, an For nine sheon June as auto-reconditioner. weeks

1995,2,September beganon shepart-time. Startingworked
30, 1995, after twelveworking workingfull-time. On November

full-time, fell, lowerinjuringthe and herpetitioner slippedweeks
back.

chiropractorto a for Shepetitioner initiallyThe went treatment.
Gustavson,Dr.family physician,from hersoughtthen treatment

Earlyin 1995. inthat she cease work Decemberwho advised
to1996, dutyreturnJanuary approved lightDr. Gustavson her

Levy,Dr. prescribedwork. The also consulted whopetitioner
11,Januarywork restrictions. Onlight- dutyandphysical therapy

1996, entirely.forpetitioner stopped working respondentthe the
22, 1996, Graf,Dr. hadcontacted whoJanuary petitionerOn the

Dr. advisedinjury.her earlier for an unrelated Grafyearstreated
petitioner22. The alsoJanuarythat she be out of work as oftaken

1996,9, independentDr. for an medicalFebruarysaw onPolivy
was ofpetitioner capableDr. stated that thePolivyexamination.

work, the that she able toduty with limitation beperforming light
andamong sitting, standing, walking.alternate

1996, Dr. to29, examining petitioner,after the Graf wroteMayOn
respondent’s general manager, stating thatthe

andpetitioner]most visit withupon my [therecent[b]ased
her ofmy knowledgealso of condition interver-reflecting

herniation, she presentlyI feel that is not abletebral disc
part-timeon a basis.employment,to evenattempt

1996,11, byin of three issued the NewOn one decisionsOctober
(DOL), hearingof Labor a officer deter-Hampshire Department

competentto medicalpetitionerthat the failed submitmined
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or resid-temporarily totallyeither disabledshe wasevidence that
30, The1995.fall Novemberof her onually disabled as a result

tohad attemptedthe respondentfound thathearing officer also
Drs.duty suggested byaswith worklightthe petitionerprovide

not to tothe had decided returnthatPolivy Levy petitionerand but
Thus, petitionerthat the hadhearingthe officer concludedwork.

limitations”within herfrom work that fit“voluntarily withdrawn
topermissioncarrierthe insurancegranted respondent’sand
ofdisability benefitspartialthe petitioner’s temporaryterminate

average weeklyweek, anuponhad been basedwhichper$71.79
(1999). 19, 1997, theOn Juneof RSA 281-A:31wage See$202.90.

(1999) of281-A:15,1(a) methodwas the correctthat RSADOL ruled
wage. In RSAaverage applyingpetitioner’s weeklythecalculating

281-A:15, 1(a), petitioner’s cumula-hearing officer dividedthe the
$4,261.00 sheby weeks thatgross twenty-oneofearningstive the

worked, ofaverage weekly wagefor grosshad a $202.90.
the boardto board. TheThe both decisionspetitioner appealed

board,ofweekly calculation Thewage $202.90.theupheld average
tohowever, petitioner temporarythat was entitledconcluded the

reachingIninjury.the of thedisability benefits from datepartial
decision, of andmedical records Drs. Grafuponthis the board relied

29, 1996, statedletter. The boardLevy, including MayDr. Graf’s
it to had beenweight opinionthat more Dr. Graf’s because hegave

petitioner’s primary treating physician.the
the ofclarification of board’s awardparties requestedBoth

petitionerThe asked“temporary partial disability benefits.” also
that

in this mat-[p]ending anyclarification and reconsideration
ter, . . the be atrequired pay petitioner][the. carrier to

rateearning capacitythe retroactive toleast diminished
11, terminating1996 date of the DOL decisionOctober [the

toprejudice any party’sand withoutprospectively,benefits]
position.

aPending response, petitionerthe board’s the filed motion and a
1998,9,revised motion for On the boardrehearing. December

in itissued a letter which stated:

a of the and current correspon-After careful review file
18,dence, the Septemberthe decided to amendPanel has

following:1998 decision to include the
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“The shall paycarrier the claimant benefits at the
EarningDiminished Rate toCapacity retroactive October

11, 1996.”

Additionally, petitioner’sthe board denied forthe motions rehear-
ing.

(1)appeal, petitionerOn the that the erredargues by:board
(2)281-A:15,computing average weekly wage 1(a);her under RSA

herdenying wagemotion to ofcompel comparableschedules
employees helpto average weekly wagedetermine her under RSA
281-A:15, 1(c) (1999); (3) awardingand ather benefits the dimin-
ished earning capacity rate.

appeal,“On will orderupholdwe an of the board unless it is
erroneous petitioneras a matter of law or the has demonstrated that
the order is orunjust unreasonable.” Appeal HCA Parklandof

Ctr., 92, 93, (1998)619,Medical 143 N.H. 719 A.2d 621 (quotation
omitted); (1997).and brackets see RSA 541:13

The petitioner first thatcontends the board erred when it
computed average weekly wage 281-A:15, 1(a),her under RSA
because she worked for the for thanrespondent twenty-sixfewer
weeks being injuredbefore ofand because other circumstances
related to employment.her

RSA provides, part:281-A:15 in pertinent

I. as provided inExcept paragraphs II and III and
subject 281-A:28, 281-A:31-a,to RSA 281-A:28-a and RSA
an average weekly wage shall be computed by using the

(a) (b), (c)method in orsubparagraph yieldsor that the
result injuredmore favorable to employee:the

(a) By dividing gross earnings injuredthe of the em-
ployee in the service of same employer duringthe the

weeks;preceding by26 weeks that number of or

(b) By dividing gross injuredthe ofearnings the em-
ployee in the service of the same aemployer during period
exceeding 26 weeks but not 52exceeding byweeks the
appropriate number of weeks.

(c) If, however, theby reason of shortness time duringof
which employeethe in employmenthas been the of the
employer or because of the nature or term employ-of the
ment, inequitableit is weeklyto thecompute average wage

(a)using (b),the in subparagraph maymethod or regard be
had to of inpay injured employee’sthe rate thedesignated
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ofgross earningstheor toemploymentofagreement
byat the same workgrade employedin the samepersons

or, employed,if no sopersonsthere arethe same employer
in the class ofsamegrade employedof the sameby persons

locality.in the sameemployment

(1999).281-A.-15,IRSA
statute, asmeaning of afinal arbiter of the“This court is the

itself. We statutesinterpretin of thethe words statuteexpressed
isolation, statutorythe overall scheme.in but in the context ofnot

and mean-ordinaryitsgive language plainwe undefinedAlthough
islegislation,the of the whichmust in mind intenting, keepwe

whole,of the statute as aby examining the constructiondetermined
andexamining words foundsimply by phrasesnot isolatedand
94, at 621Parkland, 143 N.H. at 719 A.2dAppeal HCAtherein.” of

omitted). compen-and We “construe workers’citations(quotations
ofdoubts inliberally resolv[ing]law . . . all reasonable favorsation

1114,Cote, 126, 130, A.2d144 N.H. 737employee.” Appealthe of
(1999).1117

281-A:15,1, confusingbyis made difficult theConstruction of RSA
(a). (a) thein Subparagraph requireslanguage subparagraph

average wage byinjured employee’s weeklyof ancomputation
26“duringdividing gross earnings precedingthe theemployee’s

1(a)281-AN5, (emphasisthatbyweeks number weeks.” RSAof
added). matter of waspetitioner arguesThe that as law the boarda

(a) yetfrom because had notapplying subparagraph sheprecluded
twenty-six subpara-weeks. The counters thatrespondentworked

(a) has thancan to an who worked fewergraph apply employee
dividing earnings employeethe of thetwenty-six by grossweeks

actuallyofhis or the number weeksduring employment byher
worked.

(a)interpretation subparagraph requireThe of wouldpetitioner’s
by twenty-sixto beinjured employee’s gross earningsan divided

fewer thanemployerif the has worked for the foremployeeeven
plausible,is it is notAlthough thistwenty-six interpretationweeks.

implicationits that sub-most reasonable because ispracticalthe
(a) ever,if an whorarely, apply to individualwouldparagraph

because, allThis is in almosttwenty-sixfewer than weeks.worked
scenarios, bythe twen-dividing gross earningsfactual individual’s

weeks,has than twenty-sixwhen the individual worked fewerty-six,
(c).inequitable, requiring subparagraphbe ofapplicationwould

language,than to thiswaythere be more one construemayWhile
if it thereject strictly literal construction contravenesany“fw]e
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legislature’s purpose.” State,intended Nashua Y.W.C.A.v. 134 N.H.
681, 684-85, (1991).535,597 A.2d 537 The most reasonable inter­
pretation is,of “that number of weeks” contends,as the respondent
the number of weeks employeethe actually worked.

(c)If the legislature intended tosubparagraph anapply whenever
injured employee worked fewer than twenty-six weeks, it could have

clearly.said so Additionally, it defies logic that the legislature would
use the phrase “by reason of the shortness of time” in subparagraph
(c) (c)if it intended subparagraph to allapply but automatically

injuredwhen an- employee worked any amount of time less than
twenty-six weeks.

It is more probable (a)that the legislature intended subparagraph
to apply to an employee who has twenty-sixworked weeks or fewer
and to that employee’s grossdivide earnings by the amount of time
actually worked. When considering the overall workers’ compensa-

scheme,tion statutory legislaturethe hardlycould have intended
that phrasethe “average weekly wage” not mean “average weekly
wage” as that term is commonly understood.
• Thus, (c)the application of subparagraph would be triggered only
in (a)those limited situations where subparagraph is inequitable,

ofinstead almost automatically, when an employee has worked fewer
than twenty-six weeks.

Because we substantial todeference thegive board’s inter­
of the statute which itpretation chargedis with seeinterpreting,

Littky Dist.,v. 626, 629,Winchester School 129 399,N.H. 529 A.2d
(1987),402 we interpret phrasethe “that number of inweeks”

(a)subparagraph to refer to the amount of time the petitioner
actually rejectworked. We petitioner’sthe argument that it perwas
se inequitable (a)for the board to apply subparagraph because she
worked for respondentthe for twenty-one weeks.

281-A:15, I,RSA specifically board, however,directs the to
compute (a)benefits “by using (b),the method in subparagraph or

(c)or that yields the result injuredmore favorable to the employee.”
“When . . . more than one period is more favorable the[to
employee], the must i.e.,use the most period,[board] favorable that
which produces the highest average weekly wage.” Appeal of
Gilbert, 842, 844, (1998).142 216,N.H. 714 A.2d 217

(a)Apparently, board appliedthe subparagraph without con­
sidering so was inwhether-doing inequitable oflight the nature of

petitioner’sthe employment. This was error. Accordingly, we vacate
and remand for the board to determine whether applying subpara­

(a)graph inequitablewas ofbecause the nature of petitioner’sthe
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finds, computeit should theIf so thenthe boardemployment.
(c). See RSAwage subparagraphunderweeklypetitioner’s average

281-A:15, I.
(c) applycannotsubparagraphthatcontendsrespondentThe

ansimilarly employees,situatedrespondent employs nobecause the
(c), however,disputes. Subparagraphthatallegation petitionerthe

injuredanmaythat to determinethree factors be usedsets forth
(1) inforthwage: the rate of set theaverage weekly payemployee’s

(2) ofgross earningsthe othersagreement;employmentemployee’s
employer;byin at work the samegrade employed the samethe same

(3) exist, earnings personsofgrossor if no such thepersons
inin class of thegrade employmentin the same the sameemployed

281-A:15, 1(c). Thus, that nolocality. assumingSee RSA evensame
providesfor the statuteemployee respondent,similar works the

average weeklymeans thedetermining petitioner’salternative for
wage.

Next, in denyingthe contends that the board erred herpetitioner
earnings.of Incompel discovery comparable employees’tomotion

above, on thelight ruling rulingof our we vacate the board’s motion
to compel.

the board inFinally, petitioner argues awardingthat the erred
at retroactive toearning capacityher benefits the diminished rate

11, 1996.October
ruled that “entitled toinitially petitionerThe board the was

disability injuryfrom the of andtemporary partial benefits date
suitablecontinuing.” Temporary partial disability benefits are for

an who but still to work. Seeemployee partiallyis disabled able RSA
281-A:31; Lalime, 534, 538, 994,141Appeal N.H. 687 A.2d 997of
(1996). clarification,Upon requests anythe for but withoutparties’

decision, theruling peti-the board amended its thatexplanation,
to earning capacitytioner was entitled benefits at the diminished

11, RULES,from October 1996. N.H. ADMIN. Lab 510.03.rate We
board, decision,bythat the its initialamendingassume concluded

petitioner temporary partial disabilitythat the was entitled to
11, 1996,from the of her untilinjurybenefits date October after

to at the earningwhich time she was entitled benefits diminished
rate.capacity

agreedamended indicates that the board with theThe decision
of 11 petitioner capableDOL decision October that the was of

atperforming light duty findingsleast work. This conflicts with the
decision,of Dr.uponthe board’s initial which relied Graf’s letter

at thatstating petitioner workingthat the was of time.incapable
thatrespondent justificationThe contends “there was substantial to
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give the . . . Dr.opinion by Graf no weight whatsoever.” Nonethe-
less, the board rely upondid Dr. Graf’s opinion and thus presumably
found it credible.

Absent an explanation for the board’s amended ruling, we are
unable to review it. Accordingly, we vacate both the board’s initial
and amended rulings.

On remand the shall supportboard its ruling concerning the
(a) (c)application of either orsubparagraph subparagraph and its

ruling concerning temporary disability benefits by findings of fact
and rulings of sufficient to permit meaningful judiciallaw review.

Kehoe, 24, 27, (1994).See Appeal 472,139 N.H. 648 A.2d 474of

Vacated and remanded.

NADEAU, J., concurred; GRAY, J., retired superior justice,court
GROFF, JJ.,and MCHUGH and superior justices,court specially

490:3,assigned under RSA concurred.
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