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judicialHillsborough-northern district
No. 96-360

Slattery & a.Arthur

v.

Realty, Inc.The Norwood

30, 2000November

(JohnCronin, P.C., and John F.of Bedford G. CroninWenger &
brief, for theorally), plaintiffs.on and Mr. BissonBisson the

(JamesGreen, PA.,+• of Manchester E.BassPhinneySheehan
orally), for theHiggins on the brief and defendant.

DALIANIS, defendant, Inc., fromappealsRealty,J. The Norwood
SlatteryArthur and Barbaraplaintiffs,a verdict in favor of the

appealnote. issues on are whetherBielagus, promissoryon a The
J.) (1) thedenyingerred in: defen-Superior (Conboy,the Court

(2)verdict; admit-judgment notwithstandingmotion for thedant’s
efforts to com-testimony regardinginto defendant’sting evidence

(3)claims; testimony of a witness’sadmittingits andpromise
of theunderstanding promissoryof mind as to hisundisclosed state

affirm.note. We
note executedupon promissorysuit based aplaintiffs broughtThe

10, 1986, conjunctionin with itsFebruaryonby the defendant
Inc.Group,of the Norwoodof the commercial divisionacquisition

associatedexpensesmillion to financeThe defendant obtained $4.6
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division,of commercial awith of the assets theacquisitionits
not in the commercial real estatecompeterelease of-a covenant to

business, contingent paymentand of abrokerage the termination
notearrangements. promissoryto business Thepreviousrelated

part:inprovides

of be inpayableThe and interest this note shallprincipal
$18,525.89 (adjustedof asmonthlyconsecutive installments

made,below), onsuch to be the tenthprovided payments
(10th) 10, Acommencingof each month on March 1986.day
final to the balance of this note shall be made"payment equal

10,February monthly paymenton 1992. The shall be
as toadjusted changewhen interest rates soquarterly

sufficient to amortizemonthly paymentmake the blended
(6) year period. Notwithstandingthis over a six theNote

obligation paymentsMakers to make there-foregoing, [sic]
(with tosuspended continuingunder shall be interest

accrue) following any yearthe 12 months ofduring fiscal
Maker in which Makers net revenues from its residen-[sic]

$5,400,000.falltial division below

trial that its neverarguedThé defendant at because net revenues
million, and no furtheror exceeded the note terminatedequaled $5.4

was that theplaintiffs’ position despitewere due. Thepayments
Februarythe balance of the note was due onsuspension provision,

trial,10, jurythe found in favor offour-day1992. After a the
$530,000.44, the balance dueplaintiffs principaland awarded them

judgmenton the note. The defendant then movedpromissory for
motion,verdict. The trial court denied thenotwithstanding the

thatruling

find, find,and does not that as a matter ofthe Court cannot
that frommaylaw the sole reasonable inference be drawn

evidence, lightmust viewed in the mostthe which be
in favor ofoverwhelminglyto the is soplaintiff,favorable

maythat no verdict stand.contrarythe defendant

discretion,very decidingtrial has little when whetherjudge“The
Brothers,n.o.v.” v. 121judgmentto the motion for Gowengrant

(1981).377, 380, 159, rigorous161 “The standard is aN.H. 430 A.2d
judgment onlybe entitled to n.o.v. when hisparty]one: would[a

undisputedfrombyis established the sole reasonable inferencecase
omitted). weigh“The court cannot the(quotationsfacts.” Id.

witnesses, ifcredibilityinto of the and theinquireevidence or the
if several reasonableconflicting,adduced at trial is orevidence
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Broderickdrawn, motion should be denied.”be themayinferences
(1992)159, 600,Watts, 153, (quotationA.2d 604136 N.H. 614v.

omitted).

interpre­case, properas to theparties disagreedIn this the
ambiguousaninterpretWhen wepromissorytation of the note.

at thecontract, contracting partiesof theour focus is on “the intent
Dover, 666,124v. N.H.Zoppo Cityof R. Co.agreement.”time the of

(1984). conflictingof671, 12, daysheard fourjury475 A.2d 15 The
to assess thepositionin the besttestimony and therefore was

credibility. “Whenand the witnesses’parties’ intent determine
byintended certainconcerninga of fact what wasquestionthere is

contract, the trier ofbyis to be resolveddisputeterms within a the
fact, Id.supported byif the evidence.”findings upheldwhose will be

671, atat 475 A.2d 16.

that reasonableA of demonstrates severalreview the record
Because the recordcould drawn from the evidence.inferences be

verdict,jury’sthe we holdsupportcontains sufficient evidence to
motion forin the defendant’sdenyingthat the trial court did not err

v.Liberty Mut. Ins. Co.notwithstanding the verdict. Seejudgment
(1986).Custombilt, Inc., 167, 169, 1098,512 A.2d 1100128 N.H.

trial court’s decision to allowchallengesThe defendant also the
Pratt, of Theof chief executive officertestimonythe Stewart

Boston,in InCompanyHunneman Real Estate Massachusetts.
1992, in business into NewexpandingPratt was interested the

Inc.,Realty,at NorwoodHampshire Phillipsand contacted Robert
the course ofpotentially purchasing company. Duringabout the

discussions, welllegal,indicated to Pratt that “he had a asPhillips
moral,as a to Mr. Norwood for a note that hadobligation pay

in and it would have to bepart year,become due the earlier of the
argued that Pratt’spart purchase price.”of the The defendant

negoti-intestimony compromisewas evidence of statements made
ations, which New Rule ofHampshireare inadmissible under
Evidence 408. The trial court ruled that

testimony promis-on 1992 to discussion of therelatingthe
acknowledged legalasory allegedly Phillipsnote where Mr.

note, I that 408 isobligation under the don’t believe
going permitand so I’m the line. I am toimplicated drawing

toldPhillipsMr. Pratt to with to what Mr.testify regard
said, myhim. As I I’m on the ball as to evidencekeeping eye

in thecoming agreementwhich to the intent togoes parties’
testimonyunder note. I conclude that suchpromissorythe

godoes to that issue. That it is an admission.
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trialbyDecisions the court to admit evidence are not
disturbed on appeal they clearly“unless are untenable or unrea­

to the ofprejudice complaining party’s Clippersonable the case.”
(1994).Checovich, 271, 275, 791,v. 138 N.H. 638 A.2d 794Affiliates

HampshireNew Rule of Evidence 408 inprovides part:

(1) furnishing offeringof or or topromising[EJvidence
(2)furnish, or or oraccepting offering promising accept,to

a valuable consideration in or tocompromising attempting
a claim which tocompromise disputed validitywas as either

amount,or is not to for orprove liabilityadmissible
invalidity of the claim or its amount.

of or in compromiseEvidence conduct statements made
negotiations is likewise not admissible.

The Rule “is to exclude the offer ofdesigned compromise only when
it is tendered as an of the of offering party’sadmission weakness the
claim or defense.” v. Metropolitan Prop. LiabilityGelinas & Ins.

(1988) omitted).Co., 154, 166, 962,131 N.H. A.2d (quotation551 969
Characterizing testimony involvingPratt’s as of acompromise

claim is not Pratt adisputed exploring Phillipsaccurate. was with
business the discussion did not involve settlementopportunity;

Rather,negotiations parties.between the the statement was an
Furthermore,Phillipsadmission of his contractualby obligations.

compromise parties’Pratt could not the under the note.obligations
Thus, testimonyPratt’s conflicted with neither the letter nor the

167,intent of Rule 408. See id. at 551 A.2d at 969. hold that theWe
trial court in admittingdid not abuse its discretion this evidence.

591, 613,Corp.,See Panas v. Harakis & K-Mart 129 N.H. 529 A.2d
(1987).976, 990

'
Finally, challenges testimonythe defendant the admission of

Norwood, a Inc.principal Realty,of Karl former of Norwood The
that to his undisclosed statearguesdefendant Norwood testified as

concerning promissoryof mind his of the note. We dounderstanding
thisadmitting testimonynot reach the issue of was errorwhether

hold that was harmless. The trial court’sanybecause we error
and,ruling upon testimony,did not rest the afterchallenged

record, that was notreviewing plaintiffthe we are satisfied the
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(MacFarlane),v. RichSee MacFarlaneby its admission.prejudiced
(1989).612-13, 585,608, A.2d 589N.H. 567132

Affirmed.

finalJOHNSON, J., priorbut retired to theargumentsat for oral
to thevote; THAYER, J., resigned priorbutargumentsat for oral

NADEAU, JJ., con-vote; BROCK, C.J., andand BRODERICKfinal
490:3,retired,curred; HORTON, J., under RSAspecially assigned

DAL1ANIS, JJ., in final voteconcurred; parttook theNADEAU and
ofby parties.consent the

Merrimack
No. 98-255

Henry Goode,F. Jr.

v.

Hampshire LegislativeOffice of theNew
Budget a.Assistant &

5,December 2000

Getman, Steere, P.A., of BedfordStacey, Tam,posi, Schullhess &
(John orally),A. Curran on the brief and for the plaintiff.

(Daniel Mullen,T.Philip McLaughlin, attorney general J. senior
attorney general,assistant on the brief and for the defen-orally),

dants.


