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(MacFarlane),v. RichSee MacFarlaneby its admission.prejudiced
(1989).612-13, 585,608, A.2d 589N.H. 567132

Affirmed.

finalJOHNSON, J., priorbut retired to theargumentsat for oral
to thevote; THAYER, J., resigned priorbutargumentsat for oral

NADEAU, JJ., con-vote; BROCK, C.J., andand BRODERICKfinal
490:3,retired,curred; HORTON, J., under RSAspecially assigned

DAL1ANIS, JJ., in final voteconcurred; parttook theNADEAU and
ofby parties.consent the
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Goode, Jr.,BROCK, F. an orderpetitioner, Henry appealsC.J. The
J.)(McGuire, partially denying petitionhisSuperiorof the Court

91-A, SeeRight-to-Knowthe Law.chapterfor materials under RSA
1999).(1990 Michael L.The defendants areSupp.RSA ch. 91-A &

assistant and directoracting legislative budgetBuckley, the State’s
assistant;audits; of andlegislative budgetthe office theof State’s

in inpart, part,affirm reverse andHampshire.of New Wethe State
remand.

1993,facts. In the office of thefollowingtrial court found theThe
(LBA) an of thecompletedassistant audit Newlegislative budget

man-Loss which wasCasualty Program,andHampshire Property
managementin his as risk adminis-capacitytheaged by plaintiff

that wasseventy-two-page reportageneratedtrator. The audit
and, that ofperformance by implication,program’scritical of the

that hisalleges report promptedThe theplaintiff. plaintiffthe
management permanentlyas risk administrator andresignation

professional reputation.hisdamaged
15, 1997, to RSAplaintiff requested, pursuanttheAprilOn

91-A, and materials used todisclosure of documentationchapter
soughtHis “dataprepare report. requestaudit and theconduct the

standards,industry specificto insuranceand documentation related
management programs, expenditures,model riskpolicies,insurance

claims, re-reportand other materials” to which thepremiums,
LBAreport.not attached to the TheThese documents wereferred.

5, inorally Mayon andrequestthe documentplaintiff’sdenied
Julyon 1.writing

relief,20, forpetition injunctivefiled aplaintiffOn June the
attorney’s fees. Seerequestedthe materials andseeking previously

(1990). in andgranted petition partThe trial court theRSA 91-A:8
materials retainedconcluding preliminaryit in that thepart,denied

subject Right-to-Knownot to thereportin of the werepreparation
inLaw, reportreferenced thespecificallybut that the materials

91-A:4, “impliedlythat RSA IVwere. The trial court reasoned
. . . it thatprovidesmaterials becauseexempts preliminary[the]

‘anyinspection copyingfor andagencies must make availablepublic
immediatelyits files when such files arerecord withinpublic

court that thefor such release.’” The further reasonedavailable
reports generallyin final arepreparingmaterials “usedpreliminary

fornot intended to be ‘available release.’”not in final form and are
attorney’sfor fees.requestalso denied the plaintiff’sThe trial court

1998, filed a motion forFebruary plaintiffIn and theJanuary
motion,to thesupplementsand clarification and tworeconsideration

noted, parties disagreedthat theamong things,in which he other
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intent,“as to language, scopethe and of the [trial court’s] order.”
He requirestated that while he the order tointerpreted disclosure
of drafts,internal memoranda and audit the Statereport disagreed.

trialThe court denied the motion and concluded that the State was
not required to disclose reportinternal memoranda and audit
drafts.

(1)On appeal, plaintiffthe the trialargues that court erred in:
for,denying him toaccess materials prepared expresslybut not

in, (2)incorporated the final report; requestaudit and hisdenying
attorney’sfor fees.

statute,“The of ainterpretation including Right-to-Knowthe
Law, is to ultimatelybe decided thisby Challengecourt.” N.H. v.
Commissioner, Educ., 246, 249,Dep’tN.H. 142 N.H. 698 A.2dof
1252, (1997) omitted).(quotation1253 “The rules ofordinary
statutory construction toapply Right-to-Knowour review of the
Law, and we accordingly look to plain meaningthe of the words

Nashua, 473, 475,used.” Union CityLeader v.Corp. 141 N.H. 686of
(1996).310,A.2d 312 regarding“We resolve the law withquestions

a providingview to the utmost information in order to best
effectuate the statutory and constitutional ofobjective facilitating
access to all public documents.” Union Leader v. N.H.Corp.

Auth., (1997)Fin.Housing 540, 546, 725,142 N.H. 705 A.2d 730
(citation omitted). result,As a broadly provisions“we construe
favoring disclosure and interpret exemptionsthe restrictively.” Id.

91-A:4,RSA IV provides public shall,that orbody agency“[e]ach
upon forrequest any public described,reasonablyrecord make

for inspectionavailable and copying any publicsuch record within
its files when such records are forimmediately available such

(1990).91-A:4,release.” RSA IV The trial court thisinterpreted
provision impliedlyas theexempting preliminary materials and
draft audit fromreports disclosure because they were “not in final
form and not intended to for[therefore] be available Itrelease.”
then balanced the benefits of to the public againstdisclosure the
benefits of to government.non-disclosure the N.H. Housing Fin.Cf.
Auth., 54,142 N.H. at 553- 705 A.2d at 734.

We disagree with the trial court’s interpretation of RSA
91-A:4, 91-A:4,IV. RSA IV exemptdoes not records simply because
they are not in their final form. plain meaningThe of “immediately
available for implyrelease” does not that be inrecords must final
form to In statute,be disclosed. the context of this section of the a
record’s availabilityimmediate for merely requiresrelease that the
record 91-A:4,be made uponavailable See RSA Ifrequest. IV a
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for immediatebut it is not availablerequested,beenrecord has
somegivemake it available orrelease, dayshas five toagencythe

Thus, context,in the immediateid. thisresponse.other Seewritten
whether a documentnothinghas to do withavailability of documents

conclusion isprovided.when it must be Ourprovided,must butbe
•91-A.-4, (1990), forprovides theII whichconsistent with RSA

materials, fornotes, or other sources usedtapesof “alldisclosure
themeetings.” preliminaryLike[agency]minutes ofcompiling the

notes used toreport,auditto thepreparematerials used final
form.”are not in their “finalmeeting minutescompile

lookingin to the federaltrial court erredWe note that the
(West§Act, Supp.552 1996 &5 U.S.C.A.Freedom of Information

conclu­2000), supportin other States to itsanalogousand statutes
91-A:4, draft materials. ThepreliminaryIV exemptssion that RSA

intra-agencyor“inter-agencyexemptsact from disclosurefederal
by law to awhich would not be availablememorandums or letters

agency.”in 5 U.S.C.A.agency litigationan with theparty other than
(West 1996).552(b)(5) federalstate statutes mirror theMany§

See,preliminary drafts and notes.-exemption, exemptand some-also
1-210(b)(1) (West 2000); R.I. Gen.Supp.§Ann..Conn. Gen. Stat.e.g.,

Annotation,38-2-2(4)(i)(K) 1999); Nadel,§ Andrea G.(Supp.Laws
orbyNotes ProvidedorPreliminaryWhat Constitutes forDrafts

Memoran­Agency, Intra-AgencyorLocal. GovernmentalState or
dums, State FreedomInspectionDisclosure or UnderExempt from

(1983).Acts, chapter643-44 RSA26 A.L.R. 4TH 639,of Information
91-A, statuteshowever, contains such and thereforeexemptionsno

exemptionsjurisdictions theseinterpretingcase law from otherand
persuasive.are not

remand, may statutorythat some otherargueLBAOn the
91-A:5,information, IVthat confidential RSAsuch asexemption, for

If1999), documents. theto the draft(Supp. applies preliminary
remand, afteron the trial courtargumentanLBA makes such

or areview of either the documentsan in cameraconducting
inthem, the interestweigh public’sofVaughn index should

in tointerest non-diselosnreagainst government’sthedisclosure
N.H.be disclosed. Seethe documents shoulddetermine whether

548, 552-54, 731,Auth., at 734.at 705 A.2dFin. 142 N.H.Housing
in thedenyingtrial court errednext consider whether theWe

toon the LBA’s refusalrequest for fees basedplaintiff’s attorney’s
final audit report.referenced in thespecificallydisclose documents

respond requestfailure to to histhat the LBA’splaintiff arguesThe
91-A:4, IV,RSA and therequired byasdays,within five business
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“invalid and byoverbroad bases” asserted the LBA for denying the
documents,plaintiff’s for an ofrequest attorney’swarrant award

fees.
The aprovidestatute does not forspecific remedy untimely

91-A:4,toresponses production requests.document See RSA IV.
Furthermore, fees,to attorney’saward trialthe court must find that

petitioner’s necessarythe lawsuit was to make the requested
information available and that the LBA “knew or haveshould known
that its conduct violated the statute.” N.H. 142 N.H.Challenge, at

1253-54;249, at698 A.2d see also RSA 91-A:8. The trial court found
that the lawsuit necessarywas to make the information available

LBA anybecause the to disclose requestedrefused materials theby
plaintiff. concluded, however,The trial court plaintiffthat the was
not entitled to attorney’s fees because “it was reasonable for the

toState conclude that all of requestedthe materials exemptwere
Law,Right-to-Knowfrom the in light of lengththe and detail of the

final, published report, and the state of the case law.”

We will defer to the trial court’s finding of fact unless these
findings are unsupported by the evidence or aerroneous as matter
of law. See v.Bailey Sommovigo, 526, 529,137 913,N.H. 631 A.2d

(1993).916 record,Based on the the trial court’s findings, and the
area,inlaw this the LBA neither knew nor should have known that

its conduct violated the statute. See N.H. 142Challenge, N.H. at
249, 1253-54;698 A.2d at see also RSA 91-A:8. Accordingly, the trial
court deniedproperly plaintiff’sthe request for attorney’s fees. Cf.
Voelbel v. Bridgewater, 446,Town 448,140 N.H. 1028,667 A.2dof

(1995). remand,1029 On if preliminary materials,the including draft
audit reports are not fromexempt reason,disclosure for some other
the trial court can make the necessary findings to determine
whether the plaintiff is entitled to attorney’s uponfees based the
LBA’s failure to disclose these documents.

Any remaining issues raised in the ofnotice butappeal not briefed
are waived. See State v. 648, 652,142 N.H.Mountjoy, 682,708 A.2d

(1998).685

in part; reversed in part; remanded.Affirmed

JOHNSON,j., sat for oral argument but retired prior to the final
vote; BRODERICK, J., concurred; HORTON, J., retired, specially
assigned 490:3,under RSA concurred.


