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Manchester District Court
98-258No.

Staffing Network, Inc.

v.

PietropaoloGeorge

5, 2000December

Devine,Manchester, brief,by and MillimetofStephen,Robert S.
(Alexander Walker, orally),J. Jr. forBranch, RA., of Manchester&

plaintiff.the

Gallant,Manchester, P.Fradette, P.A., Jr.(Cliffordof&Beliveau
for the defendant.orally),on the brief and

j. Inc.,Network, anappealsNADEAU, Staffingplaintiff,The
J.)(Lind, its suitdismissingCourtof Manchester Districtorder the

defendant, for lack ofGeorge Pietropaolo,theagainstin assumpsit
and remand.jurisdiction. We reversepersonal

agreement (agreement)out of a client servicearisesThis action
in 1997.by Januarythe defendantand executedpersonal guaranty
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plaintiff, Hampshire corporation,The a New entered into the
(Watson), aagreement with Watson Industries New York business.

agreement presidentThe defendant executed the as Watson’s and
contemporaneously a personal guaranty. agree-executed Under the
ment, atagreed provide employeesthe to Watson’s workplaintiff

York, pay wages,site in New to their and to administer other
exchange, agreedof In toaspects employment. paytheir Watson the

anplaintiff pay consisting grossfor each amount of theperiod wages
fee,anpaid agreement, charges.under the assessment and other

When to pay allegedlyWatson failed the amounts due under the
agreement, personal guar-the sued the as theplaintiff defendant
antor of the agreement. hearing, grantedAfter a the trial court the
defendant’s motion to dismiss for lack of personal jurisdiction,
finding York,that the elected to do inplaintiff business New and the

YorkNew defendant had not any activitydirected toward New
Hampshire. appealThis followed.

plaintiff of“The bears the burden demonstrating facts suffi­
cient to establish personal jurisdiction over the defendant.” Phelps

166, 170, 740, (1987).v. Kingston, 130 N.H. 536 A.2d 742 While the
general rule toapplicable motions to dismiss is that all facts

true,properly pleaded by the plaintiff are deemed see Lawton v.
Co.,Great Fire 607, 610, 576,Southwest Ins. 118 N.H. 392 A.2d 578

(1978), when those facts relate personal jurisdiction,to plaintiffthe
proof.must offer affirmative See Brother v. HarperCollinsRecords

Publishers, 322, 324, 714,141 N.H. (1996),682 denied,A.2d 716 cert.
(1997).520 1103U.S. A prima ofshowing jurisdictional factsfacie

will a 325,defeat defendant’s motion to dismiss. atSee id. 682 A.2d
at 716.

case,In this plaintiffthe appended to the writ of summons a copy
of agreementthe identifying plaintiffthe as a New Hampshire
corporation with its principal place of business in Manchester and
providing that the agreement was to be construed under New
Hampshire law. After the defendant jurisdiction,contested the
plaintiff filed an affidavit of its president and ofcopies time sheets
and related information bysent Watson via facsimile transmission to
the plaintiff’s office in New Hampshire during the administration of
the agreement.

Determining a maywhether court personal jurisdictionexercise
over a requiresdefendant a two-part analysis. See 130Phelps, N.H.

170, First,at 536 atA.2d 741. the State’s long-arm statute must
authorize jurisdiction. Second,such requirementsthe theof federal
Due Process Clause must 170,be satisfied. See id. at 536 A.2d at
741-42.
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statute,(1997),510:4, Hampshire long-armNewI theRSA
not an inhabitant of“[a]ny person who isjurisdiction overpermits

anywho, agent,an transactsperson throughin orthis state and
consistently thisinterpretedthis state.” We havebusiness within

of the Duerequirementswhenever thejurisdictionto grantstatute
Constitution are satisfied. SeeClause of the United StatesProcess

(1987).523, 956,Wetmore, 520, 958N.H. 529 A.2dv. 129Estabrook
personalexercise ofpermitsProcess Clause the.The federal Due

hasif “the defendant certain minimumjurisdiction over a defendant
notof the suit does offendthe maintenancesuch thatcontacts

justice.”substantial Brotherplayof fair andtraditional notions
Records, 324, ellipsisat 715 and(quotations141 at 682 A.2dN.H.
omitted). constitutionally adequate dependscontacts existWhether

forum,defendant, the and theamong therelationship“theon
(1977).Heitner, 186, 204 Jurisdictionv. 433 U.S.litigation.” Shaffer

contacts with the forumwhere the defendant’s“general,”can be
“thesystematic,” “specific,”or where'“continuous andState are

to forum-of or relates the defendant’sof action arises outcause
(1st 1994)Yari, 53,42 F.3d 60 Cir.Pritzker v.contacts.”based

omitted). related toonlyreveals contactsAs the record(quotation
only.personal jurisdictionspecificforthis we reviewagreement,

adoptedhaveDue Clausethe federal ProcessinterpretingCourts
atjurisdiction. See id.analyzing specificforinquirya tripartite

first,is, actionwhether the cause ofinquiryThe of this60-61. focus
.to, with' Newfrom, the defendant’s contactsor relatesarises

assessment, we look to “all of themaking thisSee id. InHampshire.
before,parties dur-between theand transactionscommunications

Corp.contract:” Ganisthe consummation of theing, and after of
1987).(1st194, A ofJackson, finding197822 F.2d Cir.v.California

infactors addition“plus”if we findjurisdiction likelywill be more
Hampshirea New resident.of a contract withto the mere existence

(1)to: forum Stateinclude, are not limited the“Plus” factors butId.
tothe contract were bepaymentsto which underbeing the location

(2) forumsent; selectingin the contract theprovisiona of lawchoice
(3)transaction; ofand the use theas governinglaws theState’s

inits the forum State.bearing addressform documentsplaintiff’s
at 198.id.See

contacts are suchthe defendant’sinquirewe whetherSecondly,
■ haled into ouranticipated beinghavereasonablyshouldhethat

Rudzewicz, 462, 474v. 471 U.S.Corp.Burger Kingcourts. See
(1985). “some act which thebylooks forinquiryThis second

conductingof the ofprivilegeitselfpurposefully availsdefendant
State, the andinvokingthus benefitsforumactivities within the
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Denckla, 235,of its laws.” Hanson v. 357 U.S. 253protections
(1958). a physically presentWhile defendant need not have been in

State,the his sufficient to have reasonablyforum contacts must be
v.consequences the forum See Tavoularisforeseeable within State.

Womer, (1983).423, 427, 110,123 113N.H. 462 A.2d is an“[I]t
inescapable fact of that amodern commercial life substantial

byamount of is mail and wiresolelybusiness transacted communi­
lines,cations across state thus the need forobviating physical

awithin State in which ispresence Burgerbusiness conducted.”
471King, U.S. at 476.

it fairFinally, we consider whether would be and reasonable to
torequire Hampshire.the defendant defend the in Newsuit See

172, review,130 N.H. at atPhelps, 536 A.2d 743. In thisconducting
maythe court followingconsider the factors:

defendant,the burden on the forum inthe State’s interest
adjudicating dispute, plaintiff’sthe the interest in obtain-
ing relief, judicialandconvenient effective the interstate

insystem’s obtaininginterest the most efficient resolution
controversies,of and the shared interest of the several

in furtheringStates fundamental poli-substantive social
cies.

omitted).Id. (quotations
of inThe cause action this matter from andarises is related to the

above,defendant’s contacts with New AsHampshire. noted the
in Corp.court identifiedGanis some factors for“plus” making this

First,determination. Two of those factors in thisare found case. the
agreement itprovided would be construed in accordance with New
Hampshire law. agreement guarantyBecause the and partwere of

transaction,the same we together.construe their terms See
Fine,Bogosian 340, 344, (1955).v. 190,99 N.H. 111 A.2d 393 While

conclusive,not a choice of law provision militates in favor of finding
jurisdiction in the State whose governlaws the contract. See Ganis

Second,822 F.2dCorp., at 198. payments under the contract towere
be directed to the Hampshire plaintiff placeNew at its of business
in Manchester.

factors,In addition to the Corp. “plus”Ganis we find additional
factors that the cause of actionsuggest arises from the defendant’s

Hampshire.contacts with New The plaintiff’s action in assumpsit
arises personalfrom the guaranty agreement that the defendant
signed with the New Hampshire plaintiff. plaintiffThe theargues
damages in the suit are those arising, part, paymentsin from sent
from New toHampshire employeesWatson’s in New York. Time
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in payrollamount to be distributed checks weredirecting thesheets
TheHampshire by personallyWatson. defendantsent to New

admin-during periodthe of the contract’spayroll checksreceived
related to cause ofHampshire contacts are theistration. These New

ofportionto for the Watson’s bills.unpaidin this suit recoveraction
the purpose-whether defendantquestion:turn to the secondWe

in Newbusinessprivilege conductinghimself of the offully availed
contactsHampshirethat the NewHampshire. arguesThe defendant

in toput place subsequentin nature andmerely administrativewere
disagree.of the Weagreement.the execution

contractan isolated retail sale or aarisingThis is not a case from
no to thea and an individual with tiescorporate giantbetween

defendant,Rather, of a contract-presidentthebusiness world. the
with a Newagreementinto anvoluntarily entereding party,

person-offor the administrationHampshire corporation providing
Further, theto secureat Watson’s York site.nel located New jqb

otherwise,contract, which would not have enteredplaintiffinto the
agreement. We concludepersonal guarantythesignedthe defendant

of Newavailed himself of the lawspersonallythat hasthe defendant
Hampshire.

therequireit fair tois and reasonableFinally, we review whether
theHampshire. Consideringsuit in Newto defend thisdefendant

case,above, that in this suchwe concludevarious factors discussed
constitutionally permissible.isrequirementa

Theon the defendant.surprisingis no undue or burdenThere
to Watsonfrom defendant ensureplaintiff assurances thesought

plaintiffSubsequently,to its theperform obligations.be ablewould
personal guaranty agreement.entered into the

forplaintiff wages paidthefailed to reimburseWhen Watson
itsforeseeable thatagreement,to the it wasemployees pursuantto

which it hadcompany withHampshirewould harm the Newactions
ina interestHampshire significantNew haschosen to do business.
offor a nonresident’s breachto its residentsproviding remedies

355,350,Co.,v. News 124 N.H.Inc. DixieComputac,contract. See
(1983).1345,469 A.2d 1348

hasmerelynot because the defendantchangeconclusion doesOur
of the agree-as thecapacity guarantorin his personalbeen sued

was “anby the defendantThe executedpersonal guarantyment.
perfor-of and ofguarantee paymentabsolute and unconditional

of“guarantee[d] fulfillmentwhich the defendantmance” under
Corp. Equityv.LeasingTelerentobligations.” See[Watson’s]

1978)(N.C. (findingAssociates, 229, App.233 Ct.245 S.E.2d
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jurisdiction because aguaranty defaultingdefendant’s of non-forum
state created sufficient minimum contact with forumcorporation the

resided).plaintiffState where creditor

agreement providedThe plaintifffurther that the “would be
to orunwilling Agreemententer into continue the Client Service

Guaranty.”without it not allthis Personal While did contain of the
provisionssame theconcerning applicationnotices and of New

law,Hampshire the wasguaranty contemporaneouslyexecuted with
agreement bythe the defendant and thus should be interpreted with

344,Bogosian,it. See 99 N.H. at 111 ThisA.2d at 193. is particularly
guarantytrue where the specifically agreementreferred to the

performance guaranteed.whose it CollegeSee Rivier v. St. Paul
Co., (1963).398, 401, 799,Fire Ins. 104 N.H. 187 A.2d 802

It is fair and toefficient require guarantorsnonresident to
appear in our courts theywhen have an economic ininterest the
enterprise they backing.were Can Corp. BeverageNational v. KCf.
Co., 1134, (6th 1982) jurisdiction674 F.2d 1137-38 (findingCir. over

residents,non-forum state ofprincipalswives of the a defaulting
forum state whocorporation, guaranteed performance). As Watson’s

thepresident, defendant had an ineconomic interest ofthe success
the underlying contract. Having executed both the agreement and

guaranty,the the defendant had sufficient notice that a breach of the
agreement subjectcould him to inlitigation New Hampshire. He

the personal guarantyexecuted to secure the ofbenefit the plain­
tiff’s services for Watson.

While we cannot thatsay jurisdiction willpersonal attach to a
guarantor in every inease which it toattaches the weparty,secured
conclude under the facts in law,this case that the choice of notice
provisions, and defendant’s economic interest in the underlying
contracts, combined contemporaneouswith his execution of his
personal guaranty, provide the contacts and notice tonecessary
satisfy process. 779,due ForsytheSee v. Overmyer, 576 F.2d 783-84
(9th Cir.), denied, (1978);cert. 439 U.S. 864 Co.Ameritrust Nat.

(S.D.N.Y.Chanslor, 1992).893,Ass’n v. 803 F. 895-96Supp.
Accordingly, we hold that the United States Constitution theand

laws of this State permit the New Hampshire courts to exercise in
jurisdictionpersonam over the defendant.

Reversed and remanded.

JOHNSON,J., sat argumentfor oral but retired prior to the final
vote; BROCK,C.J., DALIANIS,JJ.,and concurred;BRODERICKand
HORTON, J., retired, specially assigned 490:3,under RSA con-
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curred; DALIANIS, JJ., byin the final voteparttookNADEAU and
parties.consent of the

Grafton
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5,December 2000


