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(ThomasNourie, P.A.,Wiggin & of Manchester andPappasJ.
brief,Meredith P. the and Pappas orally),Cook on Mr. for the

defendant Fleet Finance and Inc.Mortgage,

Manchester,Mark H. of forCampbell, defendant Christenson &
Mortgage Company,Associates filed no brief.

Mitoulas, se,George pro filed no brief.

DALIANIS, defendant,J. Mortgage,The Fleet Finance and Inc.
J.)(Fleet), {Abramson,from the Court’sappeals Superior order

it liable for breach of contract and tofinding awarding damages the
Klar, $184,751.27.inplaintiff, Theodore G.M. the amount of We

affirm.
facts in orfollowing appear undisputed.The either the record are

1988,In plaintiff propertyDecember the sold on Chestnut Street in
$375,000.to MitoulasGeorgeManchester defendant for To finance

the Mitoulas the a inpurchase, gave plaintiff promissory note the
$337,500.principal promissory byamount of The note was secured a

mortgagefirst on the Chestnut Street aproperty, mortgagefirst on
property, mortgage yetanother Manchester and a third on another

Manchester ofproperty. promissoryThe terms the note called for
of and ayears monthly payments paymentseven final balloon of all

inunpaid principal and interest due December 1995.
(1)promissoryThe required paynote: Mitoulas to taxes and other

(2)note;securingassessments related to the thepremises provided
paythat Mitoulas’ failure to these assessments would be a breach of

(3)note; and ifprovided any monthly payments unpaidthe that were
thirty days,for more than the entire outstanding principal and

accrued interest would become due and atpayable plaintiff’sthe
discretion.

note,Under Mitoulas to allagreed keep mortgagedthe three
premises insured “in amounts not less than the onprincipal due the

in . . . ofthereby,note secured and no event less than 80% the
insured,value.” If Mitoulas to keep premisesinsurable failed the so

plaintiffthe had the to obtain the insurance andright requisite
charge doing.Mitoulas for the cost of so

14, 1989, into aAugust plaintiff partial purchaseOn the entered
agreement Mortgagewith defendant Christenson and Associates

(Christenson) in theCompany plaintiffwhich sold to Christenson
seventy-five monthlythe due under the noteremaining payments
assigned mortgage agreementand the note and to Christenson. The

finalprovided plaintiff rightthat the retained the to the balloon
payment.
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In the agreement, Christenson topromised service the note and
the and “exertmortgage reasonable collection to thatefforts insure

timely[Mitoulas duepaymentsmade] under said Note and Security
agreementInstrument.” providedThe that if allMitoulas made

seventy-five monthly payments, assignChristenson would the note
and back tomortgage the plaintiff.

agreementThe ifprovidedalso that the mortgagenote and were
in days,default for thirty plaintiff,the written“upon notice of [the]
default, shall thehave toopportunity protect retained owner-[his]

inship the Note and Mortgage by repurchasing [Christensonl’s
interest in Note and IfMortgage.” plaintiff[the] the notdid

optionexercise this within seventy-five days, agreedChristenson to
onforeclose the note and mortgage.

30, 1989,AugustOn nearlyChristenson entered ainto identical
partial purchase with Fleet.agreement Christenson sold the seven-
ty-five payments and assigned the note and tomortgage Fleet. Fleet

many promisesmade of the same to Christenson as Christenson had
tomade plaintiff. Specifically,the promisedFleet to service the note

and mortgage and to “exert reasonable tocollection efforts insure
that timely[Mitoulas paymentsmade] due under said Note and
Security Instrument.” Fleet also promised assignto the note and
mortgage back to Christenson should Mitoulas make all seventy-five
payments on the note.

Like agreementthe between Christenson and the plaintiff, the
agreement between providedChristenson and Fleet ifthat the note
and inmortgage were default thirty days, Christenson,for upon

default,written notice of protectthe itscould ofretained ownership
the note and mortgage by inrepurchasing Fleet’s interest Ifthem.
Christenson did not exercise this option within days,fifteen Fleet
agreed to onforeclose the mortgage.note and

thereafter,Sometime the Chestnut Street property asuffered
series of In 1994,calamities. June it was damaged by fire. Its sole
tenant then premises,vacated the and propertythe up.was boarded
Mitoulas never repaired the itproperty, againand was damaged by
fire in September 1995,1995. In December Mitoulas sold forit

$53,000.approximately
Mitoulas,plaintiff Christenson,The sued and Fleet for breach of

contract, among other claims. Fleet moved to dismiss the breach of
contract groundclaim on the plaintiffthat the was not a party to the
contract between Fleet and Christenson and could not sue for its
breach. Christenson then toassigned plaintiffthe rightsits under

Fleet,the contract itbetween and and Fleet withdrew its motion to
trial,dismiss. Following a bench the court found that Fleet had



486

and, accordingly, awardedagreement Christensonits withbreached
moved forassignee. Fleetplaintiffthe as Christenson’sdamages to

denied, followed.reconsideration, appealcourt and thiswhich the
findingstrial of breachthat the court’sappeal,On Fleet contends

damage improper.its award isas a matter of law andare erroneous
trial court’sthearguments concerningfirst Fleet’sWe address

offindings breach.

ultimatelya aof contract isproper interpretationThe
court,law and we will determine theof for thisquestion

the that would bemeaningof the contract based onmeaning
Therefore, willweby persons.it reasonableattached to

contract, using byfacts foundtheindependently interpret
to the trialAlthough generallycourt. we defer'the trial

fact, applythis rule does not where afindingscourt’s of
or as aevidence erroneousunsupported byis thefinding

ofmatter law.

306-07,298,144 N.H.Meadows Dev.Hampshire Corp.,Bezanson v.
(1999) brackets,112, and citations omit-(quotations,120742 A.2d

ted).
notifyfailure tofor Fleet’sdamagestrial court awardedThe

(1) fire,the first Mitoulas. reduced insur-that: beforeChristenson
to thanpropertythe Street lesscoverageance on Chestnut

(3)uninsured;(2) fire,$375,000; the waspropertyafter the first
Septemberfrom 1994 tomortgagefailed to his JunepayMitoulas

(4)1994; itselfproceeds payinsurance to theFleet used Mitoulas’
percent penalty;aremaining monthly mortgage payments and ten

(5) and 1994.to taxes between 1992pay propertyand Mitoulas failed
notify” basis which theupon“failure to was the soleBecause

Fleet’sdamages, argumentswe do not addresscourt awarded
of do not address Fleet’sfindings breach. We alsoconcerning other

of insurance because itproceedsits use thearguments concerning
for this.damagesawardedproperlythat the courtconcedes

toduty notifythat it had Christensonfirst arguesFleet no
thecoverage propertythe onthat Mitoulas reduced insurance

we agreethe note. Whilepromissorybecause this did not breach
require Mitoulas to insure each-­the note did notpromissorythat

$375,000, in wefinding,that trial court erred sofor and theproperty
144Soper Purdy,v.ruling.affirm the trial court’s Seenonetheless

(1999).268, 271-72, 1044, 1047N.H. 740 A.2d
therequired Mitoulas to insure ChestnutpromissoryThe note

[property’s]than of thein an amount not “less 80%propertyStreet
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insurable value.” The trial court found that property’sthe insurable
$367,008value eighty percentwas and that of this value was

$293,606.40. that,The trial court also found at the of firsttime the
fire, $230,000. findings,Mitoulas insured the forproperty These

record,amply bysupported the were sufficient to establish breach
the promissory remainingof note. Fleet’s thisarguments on issue

lack Vogelmerit and warrant no discussion. See v. Vogel,further 137
(1993).321, 322, 595,N.H. 627 A.2d 596

arguesFleet next that had no duty notifyit to Christenson
that the wasproperty insuringuninsured after the first fire because

property “impossible.”the was findingWe hold that the trial court’s
was not erroneous.

Mitoulas’ insurance agent “possible”testified that it was for the
mortgage holder to continue insurance forcoverage property.the

alsoHe testified that ofone the reasons that the insurer cancelled
the policy was because the property was from theunderinsured
start. He testified that after the insurer cancelled itpolicy,the

“verywould have been to policydifficult” obtain another on the
property. that,Although Fleet’s inrepresentative testified her
opinion, nobody could have obtained insurance on the property after

fire,the first trialthe court accept rejectwas free to or this
Berlin,Seetestimony. Paper City 563, 570,Crown Co. v. 142 N.H.of

(1997).1387,703 A.2d 1391
We turnnow to the trial review,court’s award.damages “On we

consider the evidence in the light most to prevailingfavorable the
below,party and will overturn a damage onlyaward if we find it to

be clearly Bank,erroneous.” v. Mary’s 762, 766,Touma St. 142 N.H.
(1998)619, omitted).712 A.2d (quotation622 and brackets
that,The court ruled as assignee,Christenson’s the plaintiff was

entitled to “the loss that .Christenson . . suffered as a result of
provide[Fleet]’s to timelyfailure notice.” It the plaintiffawarded

(1)following:the the of proceedsremainder the insurance which
(2)retained;Fleet had prepayment penaltythe that paidFleet itself

(3)from the insurance proceeds; thatmoneythe the insurer
(4)retained after repairMitoulas failed to property;the the interest

penaltyand plaintiffthat the onpaid Mitoulas’ realpast due estate
(5)taxes; and the difference between the actual cash value of the

property after the first fire and the forvalue which propertythe
actually sold.

Fleet assigns two errors to Itthe award. first contends that the
court byerred awarding certain to thedamages plaintiff in his

capacity,individual rather than as assignee.Christenson’s We
disagree.
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plaintiffto thefollowingthethe court awardedFleet asserts that
(1) the insurancemoney bythe retainedcapacity:in his individual

(2) theproperty;therepairfailed tobecause Mitoulascompany
duepaston Mitoulas’plaintiff paidthatpenaltyand theinterest

(3) property’s actualtaxes; difference between theand theproperty
thateventually argueswhen it sold. Fleetvaluecash value and its

againstrecovered [these] amount[s]could have“Christenson never
inany the Note’snot retain interestChristenson didbecause[Fleet]

payment.”balloon
and mortgageinterest in the noteconfuses Christenson’sFleet

partialthem. In theunderpaymentsto receivewith its entitlement
and the plaintiff,between Christensonagreementpurchase

seventy-keepto and therightthe receivepurchasedChristenson
to andrighthad the receivemonthly plaintiffand thepayments,five

however, theassignedThepayment. plaintiff,the balloonkeep
had aChristenson thusto Christenson.mortgagenote andentire

entirety.and in theirmortgagethe noteduty protectto

andbetweenpurchase agreement ChristensonpartialIn the
monthlytoFleet, right seventy-fivetheFleet thepurchased

theprotecthad a toassignee, dutyasbut Christenson’spayments,
withagreementitsWhen Fleet breachedmortgage.note andentire

mortgage,the of the note andChristenson, valueimpairing
Thethat breach.damagesto all fromwas entitledChristenson

becausedamagesto these sameentitledbecameplaintiff
therights agreementthe its underassigned plaintifftoChristenson

award, plaintiffthegivingthe trial court’sAccordingly,with Fleet.
breach, was correct.that flowed from Fleet’sdamagesall

the cashcalculatingtrial court for actualnext faults theFleet
adjuster’s testimony.an insuranceuponthe basedpropertyvalue of

onFleet, however, this for our reviewhas to issuepreservefailed
appeal.

a specific contemporane-make andGenerally, “a defendant must
an issue for review.”appellatetrial toobjection during preserveous

(2000).331,47, 52, The record749 A.2d 334145 N.H.Hoag,State v.
Fleet ob-adjuster’s testimony,insuranceduringshows that the

thethe fair market value oftestimony aboutjected only potentialto
cash value.property’sthe actualtestimonynot to aboutproperty,

demonstratingadjuster’sit to insurance exhibitobjectNor did the
cash value.the actualproperty’show he calculated

in a motion in limine.that it raised this issueFleet asserts

forto an issuepreserveA in limine is sufficientmotion
if the trial courtobjectionan at trialwithoutappeal
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definitively rules on issue Aprior rulingthe to trial. on a
inmotion islimine definitive when the court is sufficiently

alerted to the issue and the court’s written order demon-
strates that it theconsidered issue and ruled on it.

(citation omitted).52,atId. 749 A.2d at 334-35 Fleet nothas
objecteddemonstrated that it to adjuster’sthe on thetestimony

property’s limine,actual cash in orvalue its motion in thethat
Moreover,court objection.considered this the court’s order indi-

cates that this issue was byresolved agreement between the parties,
theand record suggests adjuster’sthat the testimony complied with
agreement.this Because we cannot that the trialsay court aissued

issue,pretrial rulingdefinitive on this argumentFleet’s is not
preserved 52,for our review. See id. at 749 A.2d at 335.

Affirmed.

NADEAU, JJ.,BRODERICK concurred; GROFF, J.,and superior
justice,court specially 490:3,assigned under RSA concurred.
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