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definitively rules on issue Aprior rulingthe to trial. on a
inmotion islimine definitive when the court is sufficiently

alerted to the issue and the court’s written order demon-
strates that it theconsidered issue and ruled on it.

(citation omitted).52,atId. 749 A.2d at 334-35 Fleet nothas
objecteddemonstrated that it to adjuster’sthe on thetestimony

property’s limine,actual cash in orvalue its motion in thethat
Moreover,court objection.considered this the court’s order indi-

cates that this issue was byresolved agreement between the parties,
theand record suggests adjuster’sthat the testimony complied with
agreement.this Because we cannot that the trialsay court aissued

issue,pretrial rulingdefinitive on this argumentFleet’s is not
preserved 52,for our review. See id. at 749 A.2d at 335.

Affirmed.

NADEAU, JJ.,BRODERICK concurred; GROFF, J.,and superior
justice,court specially 490:3,assigned under RSA concurred.
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(Brian Quirk, assis-attorney generalT. M.Philip McLaughlin,
orally),brief and for the State.attorney general,tant on the

Concord,Evans, defender, byof andbriefappellateRisa assistant
orally, for the defendant.

Ouellette,defendant,DALIANIS, was convicted of twoJayJ. The
termsprisonto extended under RSAmisdemeanors and sentenced

(1996) 1998)(amended 1996, 1997, in651:6,1(h) jurya trialfollowing
(1)J.). argues that: hisThe defendantSuperior (McHugh,Court

charged by grandhe notshould be vacated because wassentence
(2)indictments; to Prisonsentences the Statejury and consecutive

theto the offenses. We vacategrossly disproportionatewere
resentencing.sentence and remand for

duringan which the defendantThe from incidentcharges stem
Nason, Jr., two or three timesPolice Officer SeldonBarnsteadpoked

charged byhim. The wasin the chest and threatened defendant
assault, (1996), andsee RSA 631:2-asimpleinformation with

(1996), InRSA 631:4 both misdemeanors.threatening,criminal see
documents, that it would seekthe State indicatedchargingthe

to 651:6 because the defendantpenalties pursuant RSAenhanced
acting in theOfficer Nason was a law enforcement officerknew that

nottrial, this .fact didduty. stipulatedof At defendant to butline the
should apply.that a enhancementagree sentence

courtof both offenses. TheguiltyA found the defendantjury
nor lesshim to terms of not more than twoconsecutivesentenced

not thanassault conviction and moreyear simplethan one for the
conviction,threateningcriminalyearsthan two on thefive nor less

minimum of thesuspendthe court to thepetitionwith leave to
comprehensivein a mentalsentence he participatesecond should

program.health evaluation and treatment
sentencingcourt inThe first that the trial erredarguesdefendant

year chargedfor offenses that werehim to for more than oneprison
I, art.N.H. Const.by pt.and not indictment. Seeby information

1999).15; agree.601:1 We(Supp.RSA

a thatrequired chargefor misdemeanorAn indictment is
year when agreater than oneimprisonmentin an extendedresults

to itself. Seeis related the offensesentencing enhancement factor
(1999).1236,1, 5,Smith, 736 A.2d 1239-40v. 144 N.H.State

ofSmith, an sentencethe received enhancedIn defendant
information,by uponbasedyear chargedmore one for crimesthan

Smith, 3,convictions, 651:6,1(c). N.H. at 736 A.2d144see RSAprior
bychargedhe should have beenarguedhe thatappeal,at 1238. On
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indictment because of the extended sentence convertedapplication
Id.charging purposes. agreedhis misdemeanors into felonies for We

[and,questionthat “the ofpunishment infamywhich determines the
therefore, whether an indictment is is that which isrequired]

5,related to the itself.” Id. at 736 A.2d at Weoffense 1239-40.
sentence, however,affirmed the defendant’s because:

potentialA priorsentence enhancement based on convic-
tions, 651:6, 1(c),RSA not punishmentsee is related to the
offense Nor it punishment prioritself. is for the convictions

Rather, is punishmentthemselves. the extended term for
We, therefore,the defendant’s recidivism. conclude that the

portion of the extended terms that exceed the maximum
generally applicable sentence did not transform the
charged into chargedoffenses crimes which must be by
indictment.

(citation5, omitted). Here,Id. at 736 A.2d at 1240 the defendant’s
extended terms uponare based topunishment related the offenses
themselves and not upon Thus,the defendant’s recidivism. indict-

required.ments were
Our isholding supported by the recent SupremeUnited States

(2000).inCourt decision v.Apprendi New 120 InJersey, S. Ct. 2348
(otherApprendi, the Court that “any priorheld fact than convic-

tion) that increases the maximum penalty for a crime must be
indictment,in ancharged jury,submitted to a and proven beyond a

Here,reasonable doubt.” Id. at 2355. the sentencing enhancement
—factor that the defendant knew that the victim was a law

—actingenforcement officer in dutythe line of is an element theof
Thus,charged offenses. the defendant torequired chargedwas be

by indictment.

The State contends that the defendant waived his toright
by stipulatingindictment that he knew that the victim was a law

enforcement actingofficer in line ofthe Weduty. disagree. While the
stipulationdefendant’s satisfied Apprendi’s requirements that a

sentencing factorenhancement related to the offense itself be
submitted to a jury doubt,and aproven beyond reasonable it notdid
satisfy Apprendi’s indictment requirement.

The remainingState’s arguments lack merit and warrant no
further Vogel Vogel, 321, 322,discussion. See v. 137 N.H. 627 A.2d
595, (1993).596

In light of this holding, we need not address the defendant’s
second argument regarding ofproportionality the sentence. Fur-
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in his noticether, the defendant raisedargumentswe deem waived
Bonnin, 488, 491,v. 132 N.H. 566did not brief. Brownappealof but

(1989).1149, 1151A.2d

vacated; resentencing.remandedSentence for

BRODERICK, disqualifiedbut himselfJ., argumentoralsat for
J.,HORTON, retired,vote; NADEAU, J., concurred;finalto theprior

J., assigned under RSAGROFF, justice, speciallycourtsuperiorand
490:3, concurred.
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