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Strafford
No. 98-302

HampshireThe State of New

v.

William Pandolfi

14,December 2000

(JohnTPhilip McLaughlin, attorney general Kissinger,C.
brief, Rice,attorneysenior assistant on thegeneral, and Ann M.

attorneyassistant forgeneral, orally) the State.
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defender, Concord, byofMirkashem, appellateassistantBehzad
defendant.for theorally,brief and

Pandolfi, bywas convictedBRODERICK, defendant, WilliamJ. The
assault, see RSAsexualof feloniousaggravatedon one countjurya

(1986) (amended 1992), of misdemeanor632-A:2, and two countsI
assault, (1996). thatarguesheappeal,Onsee RSA 632-A:4sexual

(1)J.)(Fauver, openedthat hewhen it: rulederredthe Trial Court
with thecooperatetotestimony that a witness failedthe door to

(2)him; forhis motionof deniedshe was afraidpolice because
the boundaries estab-beyondtestifiedmistrial after the witness

(3) in reviewcourt; to conduct an cameraand declinedbylished the
counselingandinvestigation reportvictim’s presentenceof the

in and remand.part,in part,We affirm reverserecords.

I

1989,In fourteen-at trial. thefollowingThe evidence was adduced
sister, Nunnher Brenda Nunn.victim visitedyear-old frequently

children,defendant, their two and her childin Dover with thelived
Nunn’sbabysatThe victim often forrelationship.from an earlier

occasion, awak-babysitting, the victim wasOn one whilechildren.
defendant, andto rub her breastsby attemptingthe who wasened

sister, notthis event with her who didthighs. She later discussed
believe her.

and the victimJanuary, hospitalizedAt the end of Nunn was
home,nighther first at Nunn’sto care for the children. Onagreed

defendant, touchingwho was herbyvictim awakened thethe was
breasts, inside her Sheattempting fingers vagina.and to insert his

bathroom, forran into the where she remainedscreamed and
of her the victimnight stay,hours. On the thirdtwoapproximately

who was her handsby tyingthe defendantagainwas awakened
back,onto her struck her headbehind her back. He rolled the victim

face, of over her mouth to silencepiece tapeand a ductplacedand
thestruggle,of he cutensuingIn the course thescreaming.her

assaulted her.sexuallychest with a razor andvictim’s
1996,until whenanyonenot tell about the assaultsThe victim did

advice, thereportedhis sheboyfriend.in her Onshe confided
charged withsubsequentlywaspolice.assaults to the The defendant

infirst trial ended aassault. After hisseveral counts of sexual
ofmistrial, aggravatedon one countwas retried and convictedhe

assault, 632~A:2, two ofRSA and countsfelonious sexual see
assault, This followed.appealsee RSA 632-A:4.misdemeanor sexual
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II

trial court it thatarguesThe defendant that the erred when ruled
testimonyto that Nunn did not withopened cooperatehe the door

because she was afraid of him. He alsopolice investigationthe
that trial court erred in his motion for mistrialdenyingcontends the

beyondwent the boundaries establishedtestimonybecause Nunn’s
bythat could not be eliminatedby prejudicethe court and created

instruction.a curative

A

victim,of the she acknowl-During the State’s direct examination
assaults to the she couldedged reported policethat when she the

theyoccurred but remembered thattheynot recall the exact dates
inhospitalized beginningtook while her sister was lateplace

attemptsthat the several toJanuary police1989. She testified made
hospital-Nunn’s medical to confirm the dates of herobtain records

victim at homeidentify stayedization in order to the dates the her
that Nunn not thatand was assaulted. She also testified did believe
cross-examination,her. the victimthe defendant had assaulted On

interviews,that in she said the assaultsacknowledged police
summer, which was with the datesduringoccurred the inconsistent

hospitalization.of Nunn’s
Nunn,of followingthe direct examination theDuring State’s

colloquy occurred:

— Brenda, incontacted at someQ. you pointWhen were
Department?1996 the Dover Policeby

Yes, IA. was.

involv-.Q. you investigationAnd were contacted about their
this case?ing

A. Right.

department?with theQ. you cooperate policeDid

answered, that theobjected arguedNunn the defendant andBefore
withtestimony cooperatethat Nunn did notState intended to elicit

him. defen-the because she was afraid of Thepolice investigation
andtestimony highlydant that such was irrelevantasserted

always signto a releasewillingand that Nunn had beenprejudicial,
to her medical records.policeto allow the review

to rebut atestimony necessarythat the wasThe State countered
victim that Nunn failed tobycreated themisleading impression
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arguedItdid not believe her.the because shepolicewithcooperate
victim, heof thecross-examinationthe defendant’sduringthat

thetestimony by emphasizingto Nunn’s proposedthe dooropened
of the assaults.recollection of the dateserroneousvictim’s

testimony waschallengedthat thetrial court determinedThe
prejudicialitsrelevant, outweighedvalueprobativeand that its

[by]the dooreffect, openeddefense . . .“in because thepart,
Theupmixed on the dates.”the was all[victim]thatsuggesting

of thethat she was afraid“testify onlyNunn couldcourt ruled that
precludedandwhy cooperating,”that’s she wasn’tdefendant and

added.)(Emphasisafraid.”“how she wasexplainingher from
Thereafter, questioning:continued itsthe State

you cooperatedidyou,the contactedQ. police first[W]hen
with them?

No, IA. didn’t.

police?with thewhy you cooperatedidn’t want toQ. And

I of this.any partA. Because didn’t want

of this?you any partdidn’t wantQ. whyAnd

Hedefendant].A. I’m seared to death of [theBecause
I live.knows where

objected and moved for a mistrial. While the trialThe defendant
the of itsacknowledged testimony scopecourt that Nunn’s exceeded

it motion. It ruled that theprior ruling, denied the defendant’s
questioning by raisingthe door to “this line of theopeneddefense

assault,”allegedissue of in the time of the anddelay pinpointing
testimonyfrom did notresulting prejudice challengedthat the the

agave juryits value. The trial court the curativeoutweigh probative
instruction:

youand I want togive you specificI want to a instruction
At ofthat follow this instruction. the end theyoumake sure

to her aboutday yesterday feelingsthis witness testified as
defendant, I’m to andinstructing you disregardandthe

for that statement. There are timesignore purposesall
that is notsays somethingtrial when a witnessduring any

toparties opportunitybefore the have ananticipated
object. personalThis is one of those times. This witness’s

bearingabout this defendant have no whatsoeverfeelings
charges you.on his or of the that are beforeguilt innocence

case. I’m instruct-absolutely nothingIt has to do with this



512

towardfeelingsthat cannot consider heryou younowing
thisyourin in deliberation of case.any waythis defendant

byin thelarge' partwas craftedapparentlyThis instruction
defendant, appeal.its substance onchallengedoes notwho

B

outset, that we need not decide whether theAt the we observe
the toopenedin that the defendant doorrulingtrial court erred

cooperate policethat did not with'the becausetestimonyNunn’s she
testimonyproposedafraid of the defendant. The sanctionedshe was

observed,introduced. As the trial courtcourt was neverby the
from thesignificantly proposeddifferedtestimonyNunn’s actual

toRather than refer hertestimony which it had ruled admissible.
basis, Nunn’simplyingwithout itsof the defendantgeneric fear

him and that “knewthat was “scared to death” of hetestimony she
capablewasconveyedlived” a fear that the defendantwhere [she]

testimony..suchspecificallyThe trial court foreclosedof violence-.
trialTherefore, on is whether theappropriate inquiry appealthe

ain defendant’s motion for mistrial.denying'thecourt erred

C

evi­the introduction of inadmissibleA mistrial based'on
evidence causes-­only challengedwhen thedence is warranted

by jurythat cannot be cured instructions.”injustice“irreparable
(1999)357, 358-59, 527,Kerwin, 742 528144 N.H. A.2dState v.

omitted). context, adecidingIn this when whether(quotation
whether theinjustice, we examineirreparabledefendant suffered
juryto that thetestimony unambiguously conveyed theinadmissible

act criminal in nature. Statehad committed an which wasdefendant
(1991).1, 477,Ellison, 5-6, justificationA.2d 480 Thev. 135 N.H. 599

to thethe act identified is similarpriorfor a mistrial increases when
644, 649, 108,Drew, 633 A.2dv. 137 N.H.charged crime. See State

(1993). vantage point“optimal111 the trial court has theBecause
effect,” not overturn its decisionwe willmeasuring prejudicialfor

necessary”is absenton “whether a mistrial or other remedial action
Ellison, 4,N.H. at 599 A.2d at 480of 135an abuse discretion.

(citations omitted).
here, that trial didwe conclude thepresentedOn the facts court

forby denying the defendant’s motionnot abuse its discretion
arguesThe defendantand a curative instruction.providingmistrial

testimonyto be drawn from Nunn’sthat the “inevitable inference”-
into house andcapable breaking“knew he was of heris that she
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however, “scared to death”Nunn, that she wasstatedher.”hurting
relatedwhere lived.” She[she]and that he “knewof the defendant
did notof violence andcapablewasfear that the defendantonly her

nor unambigu-of her fearwhich formed the basisidentify conduct
in conduct.engaged criminalpreviouslythat he hadconveyously

in case that5-6, (testimony assault599 A.2d at 480id. atSee
ambiguouswasnose on occasionpriorfractured victim’sdefendant
inan accident contextcould have been viewed aspriorbecause event

Sammataro, 135testimony); State v.theory and witness’sof defense
(1992) (witness135, case in579, tampering137583, 607 A.2dN.H.

of what would tohappenwas afraidwhich whether defense witness
jurybecause could have under-ambiguousif she testified washer

withrelationshipwas of on herimpactstood that witness fearful
him). Therefore,for weif failed to continue to liedefendant she

adid not warrant mistrial.testimonyconclude that Nunn’s

Moreover, curative instruction elim­promptthe trial court’s
trialtestimony.Nunn’s Theany prejudice byinated causedpotential

large part byan instruction crafted in the defendantprovidedcourt
testi­jury disregard challengedadvised the to theclearlywhich

that curativeanyfor all The defendant’s contentionmony purposes.
remedy prejudicialto theinadequateinstruction would have been

This is not of thosetestimonyof Nunn’s lacks merit. “oneimpact
unringtrial court cannot a bell onceextraordinary cases where the

Kerwin, 360-61,144 N.H. at 742 at 530.rung.”it has been A.2d
totestimonynature of the and its failureambiguousGiven the

defendant, we concludeidentify any prior criminal conduct of the
bythat the trial court exercised its broad discretionproperly

a mistrial adenying providingthe defendant’s motion for and
curative instruction.

Ill

that trial courtFinally, argumentwe turn to the defendant’s the
should have conducted an in camera review of the victim’s counsel-

(PSI)ing presentence investigation reportrecords and her related
court’sdriving arguesto her conviction for a offense. He that the

processto conduct an in camera review violated his duerefusal
I,rights under Part Article 15 of the State Constitution and the

Fourteenth Amendment of the United States Constitution. We
argument onlyaddress the defendant’s under the State Constitution
at much to criminalprovides protection“because least as[it]

v.defendants in this area as does the State[Federal Constitution].”
(2000).47, 48, 331,Hoag, 145 N.H. 749 A.2d 332
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than victim the assaults toreportedLess three weeks after the
driving suspension,convicted of after a misde-police,the she was
(amended 1999).(1993) 1993, 1994, 1997,263:64meanor. See RSA

651:4, (1996),PSI, Icourt a see RSA andrequestedThe district
year,victim to serve a onesubsequently ordered the deferred

correction, years probation,in house of and two ofsentence the
trial,counseling.she continued with to the defendantprovided Prior

that, court conduct an in camera review ofsuperiorrequested the
records and the PSI. He tocounseling soughtboth the victim’s

assaults,inany chargeddiscover statements the records about the
taken,victim had and nature of hertypethe of medication the the

clinical The trial court denied the motion. Weunderlying diagnosis.
not address the defendant’s that the trialseparately argumentneed
erroneously request broughtcourt denied his in camera review

to his trial that motion was into theprior incorporatedfirst becaüse
before his second trial.broughtmotion he

an in ortriggerorder to camera review of confidential“[I]n
records, aprivileged the defendant must establish reasonable
that contain information that is material andprobability the records

101, 105, A.2dGagne,relevánt to his defense.” v. 136 N.H. 612State
(1992).899, requirement,To this threshold the901 meet defendant

theory materialityof relevance andpresent plausible“amust
documents.”justify protectedsufficient to review of [otherwise]
(1997).Graham, 357, 363, 322,v. 142 N.H. 702 A.2d 325State
assaults,chargedto information about the sexual therespectWith

or of victim’sargues presencedefendant that the absence the
credibility.in records is relevant to herallegations requestedthe

thatprobabilitycontends that there is a reasonableThe defendant
tempo-of theirsoughtthe records contain the information because

first of the assaults to theproximity report police,ral to the victim’s
inquireoften about sexual abuse.pastand because PSI interviewers

in with victim’sgeneratedThe PSI at issue was connection the
completelyan eventdriving suspension,conviction for after license

mayWhile the of a PSI becharged scopeunrelated to the assaults.
520, 818, (1992),broad; 517,v. 136 N.H. 618 A.2d 820Tufts,see State

envision, drivingraw how a for aspeculation,cannot absent PSIwe
assaults,pastitself with the victim’s sexualwould concernoffense

theinvestigationlittle between the andelapsedno matter how time
assertion that itpolice.■victim’s to the The defendant’sfirst'report

to about sexual assaults isinquireis. common for a PSI interviewer
Likewise,us. the defendantunsubstantiated on the record before

proposition temporal proximity,no for the thatsupportoffer's
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counsel-alone, privilegedofjustifies an in camera reviewstanding
Therefore, court did notconclude that the trialwerecords.ing

request.in the defendant’sdenyingabuse its discretion
underlying clinicalvictim’s medication andto therespectWith

pertinentinformation isargues that suchthe defendantdiagnosis,
her confusionexplainedfirst trial the victimduring thebecause

took medicationon the basis that shethe dates of the assaultsabout
that he ismemory. The defendant contendsobscured herwhich

cross-examineeffectivelyinformation torequestedto theentitled
that heHe further assertsmemory perception.on her andthe victim

credibility if her claimto the victim’spermitted impeachshould be
provedmedication untruthful.memory-impairingtookthat she

medication,victim’s therespectthat with to theWe conclude
concern, on morebasedspecificoffered “someadequatelydefendant

that, will be ex­probability,in reasonableconjecture,than bare
Staterecords].”information in victim’s confidentialby [theplained

(1995)741, 745, 602,Locke, (quotation605139 N.H. 663 A.2dv.
omitted). explainmedication to herthe victim relied on herBecause

the ofdifficulties, typeis to knowthe defendant entitledmemory
took, a reasonableany.if We conclude that there ismedication she

and would reference hercounselingthat her PSIprobability records
however, victim’snot that thepersuaded,medication. We are

justifiesexplainto her inaccurate recallreliance on her medication
and the defendantunderlying diagnosis,disclosure of her clinical

the two. Accord­argument explainingoffers no the nexus between
properlythat the trial court denied the defen­ingly, we conclude

camera review to disclose the victim’s clinicalrequestdant’s for in
to an in camerarespectbut abused its discretion withdiagnosis

remand,victim’s should theUponto discover the medication.review
essential andtrial court discover evidence “that would have been

to at trial . . . should order areasonably necessary [it]the defense
admittingit that the error of not the evidencenew trial unless finds

atHoag,. a doubt.” 145 N.H.beyond. . was harmless reasonable
omitted).50, A.2d at (quotation749 333

in of not briefedAny remaining appealraised the notice butissues
52,at 749 A.2d at 335.are deemed waived. See id.

in reversed in remanded.part; pa,rt;Affirmed

JOHNSON, J., to the finalargument priorsat for oral but retired
THAYER,vote; J., priorsat for oral but to theargument resigned

JJ.,vote; BROCK, C.J., DALIANIS, con-and NADEAUfinal and
490:3,retired,curred; HORTON, J., RSAspecially assigned under



516

DALIANIS, JJ., in finalconcurred; parttook the voteNADEAU and
by parties.consent of the

FamilyPortsmouth Division
No. 98-487

Fowler,Matter of Herbert N. Jr.In the
Cheryland K. Fowler

14,December 2000

(Keri Marshall on theKingstonLaw of East J.Office,Marshall
orally), plaintiff.brief and for the

(MaeAssociates, P.C., onof C. Bradshaw theBradshaw & Exeter
orally),and for the defendant.brief

Fowler,BRODERICK, defendant, fromCheryl appealsK.J. The
(Harriet Fishman,J.byfinal a Masterthe order recommended

J.)(DeVries,Division on theby FamilytheEsq.) approvedand
awardfailingits discretion in tothat trial court abusedground the

reverse and remand.permanent alimony.her We
supportedtrial court or arebyfound thefollowingThe facts were

Iowa,toin 1974 and movedwere marriedby partiesthe record. The


