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DALIANIS, JJ., in finalconcurred; parttook the voteNADEAU and
by parties.consent of the

FamilyPortsmouth Division
No. 98-487

Fowler,Matter of Herbert N. Jr.In the
Cheryland K. Fowler

14,December 2000

(Keri Marshall on theKingstonLaw of East J.Office,Marshall
orally), plaintiff.brief and for the

(MaeAssociates, P.C., onof C. Bradshaw theBradshaw & Exeter
orally),and for the defendant.brief

Fowler,BRODERICK, defendant, fromCheryl appealsK.J. The
(Harriet Fishman,J.byfinal a Masterthe order recommended

J.)(DeVries,Division on theby FamilytheEsq.) approvedand
awardfailingits discretion in tothat trial court abusedground the

reverse and remand.permanent alimony.her We
supportedtrial court or arebyfound thefollowingThe facts were

Iowa,toin 1974 and movedwere marriedby partiesthe record. The
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college. plaintiffthe wasplaintiff chiropracticwhere attended The
school, defendant,in had aemployed part-time while and the who

high diploma, plaintiff’sschool worked as a Thetelephone operator.
1977,chiropractic Inpaid collegefather his tuition. after the

plaintiff completed schooling, partieshis the moved to Massachu-
joined family-ownedthe aplaintiff chiropractic practice.setts where

work, dermatologyUnable to find the defendant in aenrolled
notprogram Community College,at Northern Essex but did

complete the first semester.
no for to marriage.There was need the defendant work herduring

Indeed, testimony activelyher uncontroverted was that her husband
indiscouraged enrollingher from school or maintaining employment

did, however,outside the home. She one ineventually complete class
onetyping introductory computerand course. 1992 andBetween

1996, the was sporadically employeddefendant but never earned
$2,000 year.more than During marriage,a the the defendant

attended to various financial and andresponsibilitieshousehold
generally “took ofcare husband.”[her]

partiesThe anenjoyed extravagantnever but nolifestyle had
difficulty satisfying their basic needs with reserve for extras.ample

they 1987,After purchased their home in parties substantiallythe
renovated it and in-ground pool.installed an They hired tosomeone
assist with house cleaning, and the defendant took weekly andmusic

1997,tennis lessons. Between 1992 and the plaintiff earned between
$130,000 $160,000 perand year chiropracticfrom his practice, and

partiesthe lived in a comfortable home which appraisedwas in 1997
$208,000.at

1998,At the time of intheir divorce partiesthe were in their
mid-forties, in good health, and had no plaintiffchildren. The was
engaged defendant,in a profitable practice, and the although
basically unemployed, was capableable-bodied and of employment.
They $25,000.had accumulated ofsavings Immediately prior to the
divorce, the defendant began working as a receptionist thirty-one

perhours at eightweek dollars per hour. She testified that she
beginintended to working shortly as a operatorswitchboard at

Merrimack College twenty perhours week at about perten dollars
addition,Inhour. plannedshe to take tuition-free classes at the

tocollege improve her skills. She acknowledged that she bemight
to supplementable her by teachingincome part-time,tennis wasbut

tounable forecast how much mightincome it Hergenerate. financial
affidavit reflected monthly inexpenses slightly excess of Asincome.

result,a she was unable to forpay counseling beganwhich she after
plaintiffthe filed for divorce.
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had exclusive usehearing, theAt the time of the final defendant
majority parties’and the of theover the marital homeand control

tempo-inreceiving perwas also weekproperty. Shepersonal $600
rary alimony.

order, familyapproved byas themaster’sThe recommended
in favordivision, unequal propertya division ofslightlyforprovided

marriage, thedefendant, parties’the duration of theof due tothe
andemployment prospects,limited skills anddefendant’s vocational

458:16-a, IIRSAability capitalto assets. Seeacquireher modest
(1992). health and dentalpersonal property,defendant receivedThe

policy,athe in life insurancecoverage,insurance beneficial interest
in marital$110,994, buy-out equityof a of her thecomprisedand

account, and the of a lifehome, savingsof a valuethe remainder
home,the maritalThe was awardedpolicy. plaintiffinsurance

fixtures, chiropractichis interest in theincluding appliances and
business, familyinthe value of beneficial interests variousunknown

$23,000, oftrusts, comprisedandpersonal property, approximately
a value of an IRA.savingsof account and thethe remainder

of weekalimony perthe defendant withprovidedThe decree $300
inenroll beforeyears, collegefor on the condition that shesix

1999, yeárs.complete degreeher Bachelor’s within sixJanuary and
written notification ofplaintiffthe withrequired provideShe was to

If the defendantdegree.she received towards hercourse credits
January 1999, or aftercollege byto in withdrewchose not enroll

consecutive within threeenrolling for than two semestersmore
decree, alimonya diminished schedulefrom date of theyears the

onlyreceivereduced the defendant wouldapplied. plan,Under this
months;thirty for the next twelveper w;eekforper week $200$300

months; theFinally,final months.perand week for the twelve$100
alimony in the thethat would cease event defendantprovideddecree

more thanor with an unrelated male forremarried co-habitated
months.three

statutory factorscourt identified severalappropriatelyThe trial
need, thethe defendant’salimony:in the defendant’sdetermining

lifestyle marriage,theirduringtheplaintiff’s ability pay, parties’to
(1992458:19,1See RSAemployment prospects.and the defendant’s

1999). rulingfor a ofgranted plaintiff’s requestIt also theSupp.&
to thealimony encourageof isprimary pui’posethat “thelaw.

income.” Seeindependentto an souxmeofspouse establishrecipient
651,Calderwood, 653, 704, 706114 N.H. 327 A.2dv.Calderwood

(1974). to provideon the court declinedRelying principle,this
and,because the defendant able-bodiedalimony “[was]permanent

education, be It awardedhigher self-supporting.”[could]with some
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defendant totemporary alimonythe allow her “to enhance her skills
receivingwhile from plaintiff].”[thefinancial assistance The defen-

and,permanentdant believed that she entitled alimonywas to
award,not ofcontesting only amount,the duration but itsthe also

afiled motion for reconsideration. The trial court denied her motion.
appeal,On the defendant argues bythat the court erred adopting

an presumptionoutmoded that isalimony principallyawarded for
addition,the of Inpurpose rehabilitation. she contends that trialthe

court its in alimonyabused discretion thatawarding failed to take
into account the standard of living partiesthat the established
during their themarriage, present and anticipated financial status
of parties, legal Madsen, 457,both fault. v.and See Madsen 109 N.H.

(1969).460, 604,255 A.2d 605

“We sustain the findings rulingsand of the trial court unless
are inthey lacking evidential support byor tainted of law.”error

Town Seabrook v. 660, 661,Vachon 144Management, N.H. 745of
1155, (2000) omitted).A.2d 1157 (quotation and citation trialThe

court has broad in determiningdiscretion orderingand the distri­
ofbution andproperty paymentthe of alimony in fashioning a final

divorce decree. 514,See v. Hoffman, 517,143 N.H. 727Hoffman
1003, (1999).A.2d 1006 discretion,Absent an ofabuse notwe will

overturn its orruling findings.set aside its factual See id.
providesOur statute alimonythat shall be awarded for either a

definite or periodindefinite of time if

(1) party income,the in need lacks sufficient property, or
provideto needs,both for orhis her reasonable considering

(2)the marital lifestyle; payorthe is toable continue to
meet his or her needs,own reasonable considering the

(3)marital lifestyle; and the inparty need cannot be
self-supporting through aappropriate employment at stan-
dard of living that meets reasonable needs ....

517-18,Id. 1006; 458:19,at 727 A.2d at see I.RSA With toregard
award, IV(b)calculating alimony 458:19, 1999)the RSA (Supp.

provides, pertinentin part:

In determining the amount of alimony, the court shall
length health,consider the of the marriage; the age, social

or status,economic occupation, amount and sources of
income, ., skills,the .property awarded . vocational em-

liabilities,estate,ployability, and needs of each of the
parties; the ofopportunity each for future acquisition of

income;capital assets and the fault of either party.
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contri-non-economicaddition, maythe also consider theIn court
IV(d)458:19, (Supp.unit.familyto the See RSApartybution of each

1999).

isalimonyof rehabilitative. Seeprimary purposeThe
404, 407, 1324,Tishkevich, 1326131 N.H. 553 A.2dTishkevich v.

(1989). on the thatalimony theoryis based modern“Rehabilitative”
jobthe and provideto function in market toequallyare ablespouses

RUTKIN, LAW ANDSee 3 A. FAMILYfor their own financial needs.
(2d 2000). therefore,35.02[2], 35-8, Alimony,§ at 35-9 ed.PRACTICE

independentto anencourage recipientis “to the establishdesigned
Tishkevich, 407, at131 N.H. at 553 A.2d 1326.source of income.”

statute, however, indicatesalimonyof ourexpress languageThe
in all cases. RSAthat awards need not be rehabilitative Seealimony

458:19, alimony temporarythat “eitherI for awards are(providing
time”);perioda or indefinite of RSApermanent,or for definite

of458:19, multipleIV consideration factors when(mandating
award). thealimony held thatcalculating the amount of the We have

thecontrolling supportedis not whereprinciplerehabilitative
establishingnot of hercapablesuffers from ill health and isspouse

162,159, 525Henry,v. 129 N.H.Henryown source of income. See
267, (1987). addition,In we find rehabilitative awardsA.2d 269

in lackspouses long-term marriagessupportedwhereinadequate
the standardjob independently approximateskills torequisitethe

117Healey Healey,v.marriage.theliving duringof established Cf.
(1977)618, 140,620-21, (rejecting142-43 husband’sN.H. 376 A.2d

alimony former independentto terminate where wife’sargument
livingnot of establishedprovidesource of income did standard

marriage).during
case,this the trial courtwe find that under the facts ofAlthough

isalimony,in itawardingabuse its discretion rehabilitativedid not
the trial court didreadingfrom a fair of the record thatapparent

Themakingin an insubstantial award.its discretion suchabuse
it is that shevery job history, unlikelyhas anddefendant a modest

aindependentlyher to maintainjoba which will allowwill obtain
marriage.that herliving comparable enjoyed duringstandard of to

was to a standardmarriage,her the defendant accustomedDuring
that, “anpartiesafforded theliving although extravagant,of not

contrast, totalBy the defendant’sample reserve for the extras.”
decree, alimonyincluding payments,income under the finalmonthly
divorced,$2,000. “issupportedthe spouseis Onceapproximately

theadjust livingof to fitnecessarily requirednot to her.standard
earn for Id.income she can herself.”[]
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alimonyIt is essential that ofthe amount awarded be
[supported spouse’s] needs,sufficient to cover the within

[supporting spouse’s] ability pay.the limits of the to The
[supported spouse’s] not, however, toneeds are limited the
barest necessities. The award should also take into account

living during marriage[the]the standard of established and
plaintiffthe financial status of both and defendant.

(1976)672, 675, 479,v.Murphy 116 N.H. 366 482Murphy, A.2d
omitted).(quotation alimony inand citations The award this case

present, putcannot stand atbecause it is insufficient to the
position enjoy livingdefendant in a to the standard of to which she

long-accustomed marriagewas in her and also itbecause is inade­
quate bridge expectationto the that the willdefendant become
self-sufficient.See id.

judgment supported byOur is the ofconsideration several
including length marriage,factors,other the of the the defendant’s

marriage,non-economic contributions to the and the husband’s
ability pay. plaintiff’s behest,to See id. At the the defendant

entering workplace furtheringrefrained from the or her education
nearly twenty-four year marriagefor ofall their and committed her

energy to the addition,maintenance of their home Inand finances.
although ability pay“the husband’s to is a vital factor beto

by court,” Calderwood,considered the 114 653,N.H. at 327A.2d at
706, judge problemthis notis a case where “the trial has the of
dividing meagerthe loaves and fishes without the aaid of miracle.”

(1970).Comer, 505, 507, 586,Comer v. 110 N.H. 272 A.2d 587 While
plaintiff conservatively monthly earningsthe estimated his current

previous years$11,000,at his taxfederal returns for the four tax
significantly higher monthly uncontested,reflect a Itincome. is

plaintiff ample providetherefore, that the has thanmore tomeans
support qualitythe defendant with financial consistent with the of

during marriage.life established their See 117Healey, atN.H.
620-21,376 A.2d at 142.

—equitable alimonyThe defendant is entitled to a more award
nearly quarter centuryinboth amount and duration. After a of

marriage during which the defendant committed herself to domestic
responsibilities urging discouragedat her husband’s and was from
acquiring necessarythe educational and market skills for future
self-sufficiency, by leavingthe court abused its discretion the

plaintiff enjoy lifestyledefendant at risk while the tocontinues a
comparable parties during marriage.to onethe the had their While
permanent alimony may required,not be the court’s tooaward is
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for furtherwe reverse and remandparsimonious. Accordingly,
opinion.with thisproceedings consistent

remanded.,Reversed and
• to finalTHAYER,J., resigned priorbut theargumentsat for oral

HORTON, J., retired,vote; BROCK, C.J., concurred; as-specially
490:3, concurred.RSAsigned under

Merrimack
98-656No.

PhillipsJohn & a.

v.

City of Concord

15, 2000December

Concord,Russell, orally,brief for thebyA. of andCharles
plaintiffs.

Concord,solicitor, orally,andbyof briefCavanaugh, cityPaul F.
the defendant.for


