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tax had fundthree months of revenue tosurplusto a becauseequate
budget for six months.municipalthe

city’sthatplaintiffs’ argumentthe theWe need not address
in atheyunreasonable because resultedtaxing procedures were

they residentsof million dollars and caused Concordsurplus several
in Thetaxpayerstaxes other communities.to more thanpay
below, thus we itargumentnot and deemdid raise theplaintiffs

128, plaintiffs’A.2d at TheQuirk, 140 N.H. at 663 1331.waived. See
further discussion.lack merit and warrant noremaining arguments

(1993).321, 595,322, 627 A.2d 596N.H.Vogel Vogel,See v. 137

Affirmed.

J., to the finalTHAYER, argument resigned priorsat for butoral
JJ., concurred;C.J., NADEAU,vote; BROCK, andand BRODERICK
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Philip McLaughlin, Rice,T. attorney general M. senior{Ann
assistant attorney general, on the brief for theorally),and State.

defender,Gary Orford,assistantApfel, appellate byof brief and
orally, for the defendant.

BROCK, defendant, Goodman,C.J. The Hassan A. was convicted
J.)(Fauver,after a trial injury Superior Court of degreesecond

assault, (1996),RSA 631:2 and criminal threatening, RSA 631:4
1999).(Supp. On the defendantappeal, challenges the trial court’s

ruling “openedthat he the door” to the admission of previously
excluded prior aggressiveevidence of his acts towards the victim.
We affirm.

20, 1998,JanuaryOn the victim met the defendant at a inbar
ensued,Portsmouth. A relationship and theover next week the

defendant stayed 27,with the victim at her apartment. JanuaryOn
the victim and the defendant returned to the bar theywhere met. As

bar,they leavingwere for the the defendant told the victim “if [she]
anytold one of friends about relationship[her] [their] that he would

kill Later in the evening,[her].” the defendant repeated his threat.
returningAfter from the in early 28,bar the hours of January the

defendant followed the victim into the bathroom with a butcher
knife and traced the knife around her face. He also threatened to kill
her and forced her to aperform sexual act on him.

time,After some the againvictim entered the bathroom and the
time,defendant followed. For a second the defendant threatened

violence and forced the victim to perform a sexual uponact him.
assaults,After the the defendant fell asleep. The victim fled to a

store and the policeconvenience were notified. The defendant was
charged with two counts of aggravated felonious sexual assault and

conduct,one count each of assault,reckless degreesecond and
criminal threatening. Each charge stemmed from the incidents
occurring nightthe of January 27 and in earlythe hoursmorning of
January 28.

trial,Prior to the State moved in limine to introduce evidence of
the aggressivedefendant’s acts towards the victim theduring week
leading up to the charged incidents. The arguedState that the
evidence was relevant to the defendant’s intent and the victim’s

of 404(b).state mind at the time of the assaults. N.H. R. Ev. After
a hearing, the trial court denied the State’s motion because it found
that the evidence was more prejudicial probative.than
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on ofnightthe defendant theactuallyWhether the victim feared
at To directtrial. refutethe threats and assaults was contested

infear, cross-examined the victimtestimony of counselthat defense
that notthat defendant did herattempt “things [led]an to show the

in that thequestion.on the He establishednightto be scared”
on theand defendant had consensual sexual relationsvictim the

helpnot or call forof the and that the victim did leavenight threats
initially threatened to kill her. The Stateafter the haddefendant

the“openedthe had the door” toarguedthen that defendant
of'previously aggressiveof the excluded evidenceadmissibility

athe cross-examination createdbecause defendant’sconduct
andthe was not afraid of the defendantmisimpression that victim
Theevening.him at theany point duringthat she could have left

courttrial ruled:

a lot of that ifsuggestingtimespentcounsel] [the[Defense
afraid, house,did she this andwhyvictim] was so leave[sic]

fabrication, reallythat shethat this fear was asuggesting
it,no I’m here at it’sstory. sitting lookinghad fear. Fear

white, byand put up [defense counsel].there in black there
— you presented throughI have haveyouAnd think

ofpictureand cross-examination a realopening statements
to had fear or noperson you suggestthis who want no basis

opened.fear I think the door has beenfor of the defendant.

theruling,After the victim testified about defendant’sthe
prior chargedweek to the incidents. Theduringacts theaggressive

ofacquitted aggravatedthe defendant of both counts feloniousjury
conduct, himassault and reckless but convicted of secondsexual
threatening.assault and criminaldegree

the court’s thatappeal, challenges rulingthe defendant trialOn
misleadingfirst he noarguesthe door.” He created“openedhe

cross-examination andadvantage. throughThe State contends that
statement, that theimpressioncounsel created theopening defense

the defendant was harmoniousrelationship between the victim and
Thus,of 27 28. the State theJanuary argues,until the incidents and

threatsthe that “the defendant’sjury misimpressionwas left with
blue, caringin the of ancame out of the context otherwise

relationship.”

in hisThe doctrine a trial“opening-the-door” permits judge,
discretion, to rebuther to admit otherwise inadmissible evidenceor

Benoit,v. 126that has been admitted. See Stateprejudicial evidence
(1985).6, 20, 295, is usedA.2d the door often“OpeningN.H. 490 305
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may bemisleading advantagein which ato describe situations
inadmissibleor otherwisepreviously suppressedcountered with

963,583-84,Bouchard, 581, 643v. 138 N.H. A.2devidence.” State
(1994) omitted). trial court is in the best“The(quotations965

determination, anot disturb suchto make this and we willposition
96,Taylor,v. 139 N.H.an abuse of discretion.” Statefinding absent

(1994). the100, 375, defendant hasappeal, “[t]he649 A.2d 377 On
ruling isdiscretionaryto that the trial court’sburden demonstrate

to of his case.”prejudiceuntenable or unreasonable theclearly
583,Bouchard, at A.2d at 965.138 N.H. 643

testimonyto the atapply,“For the doctrineopening-the-door
Weeks, 140a State v. N.H.misimpression.”issue must have created

(1995).463, 468, 1032, trialsupportsA.2d 1036 The the667 record
misimpressioncourt’s conclusion that the defendant created a of the

statement,Inand the victim’s fear. his defenserelationship opening
counsel stated:

I’m to to considerFinally, story. going youfear ask [the
. . in ofearly morning Januaryclaim . thevictim’s] [that]

28, 1998, of based on hiswhen she was scared Hassan
night morning, specificconduct that and that based on
her, menacingthreats to kill based on conduct onphysically

safetyhis that she forpart, personalfeared her and well
was in his I’m to ask tobeing presence. going youwhile she

consider that in of the evidencetestimony light you will
hear to contrary.the absolute

He then stated that the victim that aftertestifywould the defendant
times,”“supposedly threatened to kill her a of thenumber she left

car, leave,bar, out to opportunitywent the had an to but chose to
return to the defendant for also toevening.the He referred

of thatanticipated testimony supposedlythe victim “when she
feared for her andpersonal safety being,”well she left the bar alone
with the defendant and returned to her He stated thatapartment.

leave,when the defendant wanted to the victim “told this man that
inside,supposedlyshe feared to come to come inside ofthe confines

apartment.” byher He concluded stating:

you yourselves, whyAs hear her ask would atestimony,
woman who is so scared of a man take suchsupposedly
definite to be with the man that shesteps supposedly
feared, her, try preventto take him home with to to him

leaving apartment? storyfrom her about fear[The victim’s]
would another reason to doubt she tells you.be what
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victimcross-examination, counsel thequestioneddefenseDuring
The victim testifiedwith the defendant.relationshipherregarding

assaults, and theand shethe threatsprecedingin the weekthat
and shetogether,and timespentto the moviesdefendant went

Further, thattestimony althoughjob. he elicitedhim to hisdrove
theJanuary 27 to leaveat the bar onopportunitiesshe had

threats, she did not do so.made hisdefendant after he

the victim’ssought impeachtoEssentially, defense counsel
nosomebody who hasrosya ofby picturecredibility “paint[ing]

afraid, haveafraid; was she shouldreallyand if shereason to be
fromprecludedthat the State wasknowledgefullleft.” With

evidence, state­openingcounsel’sact defenseintroducing priorthe
only on thefear was basedthat the victim’ssuggestedment

27 and 28. His cross-examinationJanuaryonactionsdefendant’s
itsrealized thatThe trial courtmisimpression.thisfurther solidified

waythe State with nomotion in limine “lefton thepretrial ruling
860, 874;Fecteau,v. 133 N.H.Stateallegations;”of theserebutting

(1991). toTherefore, it that “in all fairness591, statedA.2d 599587
reallythat shenow and . . . establishState, can come backtheythe
testi­any, particularif ofimpact,prejudicialwas afraid.” “[T]he

Bouchard,by judge.”the trial courtgauged. . can best bemony .
omitted).brackets584, at 965 and(quotationsat 643 A.2d138 N.H.

did not abuse its discretion.that the trial courtWe find
ofof the victim’s fear thethat the issuearguesdefendant nextThe

in its statementby openingintroduced the Statewas firstdefendant
anmerely mountingthat he wasarguesHeand direct examination.

the State hadrefuting whatbecause he wasappropriate defense
disagree.into contention. Weputfirst

amay employthat State notheldpreviously “[t]hewe haveWhile
creates thewhich itselfintroducingof evidencestrategytrial

evidence,” v. 142 N.H.Crosby,Stateadmittingfor bad actsnecessity
The1377, (1997), not the case here.134, 138, that isA.2d 1379697

to show thatthe Staterequiredof sexual assaultoffensescharged
and believedof violencephysicalthreatbythe victim submitted

theseabilitythe to executepresentha[d]“that the [defendant]
1(c) (1996). State, therefore,632-A:2, presentedTheRSAthreats.”

See RSAchargedthe crime.provevictim’s fear toevidence of the
(1996).625:10

fact thatstatement, referred to thethe StateopeningIn its
afraid forto do because she waswhat he told herdid“[the victim]

out his threats.”carrythat he couldand “she believedher life”
from theexamination, testimonyelicitedthe StatedirectDuring
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I of him.” The directthat she “was scared. was scaredvictim
of the victim’s fearfurther touched on other incidencesexamination

its statementcarefully openingThe State limitedof the defendant.
surrounding chargedtheperiodexamination to the timeand direct

remarksthat the confined itsproperlyWe conclude Stateassaults.
fear.regardingand evidence the victim’s

trial court innext contends that the erredThe defendant
to correct thethe because it did not serveadmitting evidence
with the Stateparties. agreeimbalance between the Weperceived

“A specific,this not for our review.preservedthat issue was
to an issue forcontemporaneous objection required preserveis

the trial court therequirementreview. This affordsappellate
made,may clearlyan it have oropportunity explainto correct error

403,Sullivan, 399,it not make an v. 142 N.H.why did error.” State
(1997) omitted).339, and citation On(quotation702 A.2d 342

examination, the victim to several incidents of theredirect testified
defendant’s conduct towards her. Defense counsel neveraggressive

objection anythe ofcontemporaneous regardingmade a correction
Therefore, toperceived preserveimbalance. the defendant failed

this issue for appeal.
The defendant other issues in his notice of butappealraised did

Therefore,not brief them. are waived. v.deemed Statethey
(1998).648, 652, 682,Mountjoy, 142 N.H. 708 A.2d 685

Affirmed.
Broderick, Nadeau, Dalianis, JJ., concurred; Horton,and

J., retired, 490:3, concurred;specially assigned under RSA NADEAU
DALIANIS, JJ., in ofpart byand took the final vote consent the

parties.
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