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I of him.” The directthat she “was scared. was scaredvictim
of the victim’s fearfurther touched on other incidencesexamination

its statementcarefully openingThe State limitedof the defendant.
surrounding chargedtheperiodexamination to the timeand direct

remarksthat the confined itsproperlyWe conclude Stateassaults.
fear.regardingand evidence the victim’s

trial court innext contends that the erredThe defendant
to correct thethe because it did not serveadmitting evidence
with the Stateparties. agreeimbalance between the Weperceived

“A specific,this not for our review.preservedthat issue was
to an issue forcontemporaneous objection required preserveis

the trial court therequirementreview. This affordsappellate
made,may clearlyan it have oropportunity explainto correct error

403,Sullivan, 399,it not make an v. 142 N.H.why did error.” State
(1997) omitted).339, and citation On(quotation702 A.2d 342

examination, the victim to several incidents of theredirect testified
defendant’s conduct towards her. Defense counsel neveraggressive

objection anythe ofcontemporaneous regardingmade a correction
Therefore, toperceived preserveimbalance. the defendant failed

this issue for appeal.
The defendant other issues in his notice of butappealraised did

Therefore,not brief them. are waived. v.deemed Statethey
(1998).648, 652, 682,Mountjoy, 142 N.H. 708 A.2d 685

Affirmed.
Broderick, Nadeau, Dalianis, JJ., concurred; Horton,and

J., retired, 490:3, concurred;specially assigned under RSA NADEAU
DALIANIS, JJ., in ofpart byand took the final vote consent the

parties.
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Bell, Keene, by orally, plaintiff.A. of brief and for theJohn

(CharlesDonahue, Ciandella, of F. andTucker & Exeter Tucker
brief, and Mr. Derosier for theorally),Robert M. Derosier on the

defendant.

DALIANIS, aappealsJ. Defendant Little Boar’s Head District
J.) the ofSuperior (Gray, finding applicationdecision of the Court

discriminatoryto be in nature. Thezoninga residential ordinance
(1)A. that: the trialplaintiff, Pope, cross-appeals, arguingDavid

(2) (B) of thefashioning remedy;court erred in its and section VIII
intensify-owners fromzoning illegally propertyordinance restricts

a use. Defendant of North diding nonconforming HamptonTown
vacate andparticipate appeal.not in this We remand.

stand, Plum, ina small ice cream the Beach theplaintiffThe owns
of AHampton. priorLittle Boar’s Head District of the town North

theice cream stand before the defendant zonedoperatedowner the
time,in At that the ownerexclusivelyarea for residential use 1937.

for his dairy products,the business as an outletoperated primarily
After ofvarietybut he also sold a limited of other items. enactment

ordinance, the business as azoning operatingthe he continued
use.pre-existing nonconforming

II,of the ice cream stand closed from the fallBecause World War
8, Aparagraph then-existingof 1941 until 1945. Section of the

that a use which waszoning nonconformingordinance provided
yearof more than one could not beperioddiscontinued for a

war,of thespecialreestablished. Because of the circumstances
however, owners a conditional variance togavethe defendant the

in thisthe ice cream stand 1946. The defendant renewedreopen
imposedin The includedconditional variance 1947. conditions

topriorthat could be sold to those that were soldlimiting the items
thezoning Specifically,the of the 1937 ordinance.enactment

pertinent part:variance inprovided

onlyshall be restricted to the same uses as wereSaid stand
1941,in and to extentonlyin both 1937 and theeffective

theythat shall not hereafter discontinued under thebe
ordinance, an forprincipallyterms of the is as outletthat

ofdairy onlyand for the retail saleproducts appellant’sof
cream, cream, milk, buttermilk, frappes,appellant’s ice

shakes, drinks, dairyother and forproducts,milk milk and
tonics,dogs, candy, popcorn, potatoretail sale of: hotthe

chewing gum.andpeanuts, cigarettes, cigars,chips,
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owner, a1958, initiatedRealty Company, priorVlahos anotherIn
of the 1947challengingaction the conditionsdeclaratory judgment

District,Co., v. Boar’s HeadRealty Inc. LittleSee Vlahosvariance.
Co.,460, 146 (1958). thatRealty257 In Vlahos we heldN.H. A.2d101

were permissiblethe 1947placed uponof the conditions varianceall
an annual permitthe owner to obtainrequiringthe conditionexcept

464-65,at 146 A.2d at 260-61.See id.to the ice cream stand.operate
limited retail salesheld that the condition whichparticular,In we

1937to enactment of thepriorto those articles sold theprincipally
fromof variancespermissible preventingwas a “methodordinance

to theobjectives zoningmain of which looksnibbling away at the
464,Id. 146 A.2d at 261.future.” at

thehistoryof andplaintiff, propertyThe aware the of the
use, in 1968.its ice cream standplaced upon acquiredconditions the

1993, to his menusought expandIn 1985 and he a varianceboth
(board) both re-adjustmentThe board of deniedzoningitems.

and not appeal.he didquests,
just hun-a restaurant located a fewAndrews-by-the-Sea, small

establishment, operates as a non-yards plaintiff’sdred from the
zone.conforming in the Boar’s District residentialuse Little Head

1971, Andrews-by-the-Sea unsuccessfully appliedIn the ofowners
to the board for to install a “take-out” window. Morepermission

board,later, however, 1992,twenty in the of theyearsthan summer
meeting, one-yearan agranted Andrews-by-the-Seaafter informal

Further, 28, 1993, letter,Julyfor a in thepermit take-out window. a
commissioner,building inspector hearing,and aconductingwithout

theAndrews-by-the-Sea to win-gave permission operate take-out
permanently.dow

1996,August plaintiffIn the to the board for aapplied special
(B) topursuant zoningto VIII of the ordinanceexception section

chocolate,coffee, tea,hisexpand menu items to include hot
muffins, and coldhamburgers, cheeseburgers, doughnuts, pastries,

any physicalnot seek to makeplaintiffsandwiches. The did
seekinghe tobuilding,to his but claimed that wasalteration

his Theintensify nonconforming plaintiff’suse. board denied the
V,it did not “conform Sectionapplication because with Residential

VIII, Non-ConformingtoZoning Uses with reference Section
uses,to limitedUses.” Section V restricts the area residential with

(B)exceptions. Additionally, provides:section VIII

ADDITIONS TO NON-CONFORMING BUILDING. Addi-
notany buildingtions be made to that does conformmay

additions,hereof, providedwith the that suchprovisions
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when pursuantmade to the provisions of a permitwritten to
be issued as a special exception by Adjustmentthe Board of
. . . will in opinionthe of the Board cause no added injury
or offense to neighborhood.the

The plaintiff appealed court,the board’s decision to the superior
(1)arguing that: it arbitrary, unreasonable,was and unlawful for the

defendant to omit from its zoning ordinances a bymechanism which
a property owner permissioncould receive intensify,to as opposed

expand (2)to physically, use;a nonconforming and the defendant
applied the zoning ordinance in a discriminatory manner because it
allowed his competitor, Andrews-by-the-Sea, to install a take-out
window.

The courtsuperior did not uponrule the plaintiff’s first argument.
Instead, the court ruled that by allowing Andrews-by-the-Sea to
install a take-out notice,window “without hearing, anyor of the
procedural required by law,”niceties while strictly theenforcing
zoning ordinance as to plaintiff’sthe application, the defendant
enforced its inzoning ordinance a discriminatory manner. To
remedy situation,the the court ordered the defendant to either
“allow expandedthe requested bysales plaintiffthe or enforce its
ordinance as against all businesses similarly situated and in direct
competition with plaintiff.”the

“Because case,this is a zoning the standard for review of this
court is not whether we did,would find as the trial court but whether
the evidence reasonably supports the finding. We will therefore
uphold the trial court’s decision on appeal itunless is not supported
by the evidence or is erroneous as a matter of law.” Hussey and U.S.
Aggregates, Inc. v. Town 227, 231,Barrington, 135 N.H. 604 A.2dof
82, (1992) omitted).84 (quotation and citations

We first decide whether the trial court erred in thatfinding
the defendant discriminatorily enforced the zoning byordinance
denying plaintiff’sthe application for a special exception while

aallowing competitor to install a take-out window. The trial court
found that

[wjhat the District plaintiffdenies the itlegally, givenhas
(anddirect,his only), competitor absolutely illegally. Such

is not the stuff of a society.free While zoning laws are a
legitimate control,device for sound managementland and
they are matter,useless unless Inequitably enforced. this
they are not atequitably enforced all and such selective
enforcement has had a negativedirect onimpact the
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of expandeddoes not find the denialThe Courtplaintiff.
However, when theperfood sales be se unreasonable.to

regardsasof District are consideredactions the officials
establishment, ofapplicationfinds theother the Courtthe

discriminatory in nature.the ordinance to be

itsselectivelya enforcedfinding municipalityA trial court’s that
thatevidencerequiresin a mannerzoning discriminatoryordinance

v.conscious See Alexanderdiscrimination was and intentional.any
(1987).278, 283, 276, 280N.H. 525 A.2dHampstead,Town 129of
allegedfinding anyfrom court’s is a thatAbsent the trial decision
arguesThe plaintiffanddiscrimination was conscious intentional.

and from thecan conscious intentional discriminationthat we infer
we and remand.disagree. Accordingly,decision. vacatecourt’s We

theremand, court whetherthe trial should determineUpon
so,ordinance, ifanddiscriminatorily zoningenforced itsdefendant

such was conscious and intentional.whether discrimination
plaintiffthe and the trial court state that theAlthough parties

use, plaintiff actuallya thenonconforminghis asoperates business
is “anonconformingunder conditional A useoperates a variance.

is to after theuse of land that continuepreexisting permitted
a use.” 15 P.zoning prohibitsenactment of ordinance which the

LOUGHLIN, PRACTICE, LAND PLANNINGNEW HAMPSHIRE USE
9, :24,§ 8.01, (1993);at 113 also RSA IVAND ZONING see 674:1­

(1996).

concept to benonconforming distinguishedThe of a use is
that,infrom that of a variance while the former involves

of prohibited by zoning regulationsthe use a thestructure
of its at the thepermittedbut because existence time that

the latter is a use orregulations adopted, prohibitedare
toby zoning pursuantstructure that is the boardpermitted

its underauthority applicable regulations.

(1992).§ board ofZoning83 Am. Jur. 2D and 624 “APlanning
modify previouslyhas to conditionsadjustment powerthe imposed

Thus,§ theto the of a variance.” Id. 934. underrespect grantwith
case, aseeking special exceptioncircumstances rather thanof this

ordinance, maythe forzoning proper procedure plaintiffto the the
to modification variance.have been seek a of the

Further, Andrews-by-courtthe trial should examine whether
install ofthe-Sea was entitled to its take-out window as a matter

approvalformal from the defendant.right needingwithout
isthat also a noncon-parties suggest Andrews-by-the-SeaThe

“intensify”expanduse. A owner who seeks to orforming property
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a nonconforming internally mayuse do so as a matter of ifright such
intensification will innot result a substantial change to the use’s

Market,effect on the neighborhood. Ray’sSee Stateline Inc. v.
Pelham, 139, 144, 1068, (1995).Town 140 N.H. 665 A.2d 1071-72of

—Thus, what the trial court labeled as illegal the defendant’s
actions of condoning the installation of take-out bythe window

—Andrews-by-the-Sea without following any “procedural niceties”
may permissiblehave been as a matter of right.

above,In light of our discussion we need not address the
remaining byissue raised the plaintiff. We vacate the trial court’s
decision and remand for further inproceedings accordance with this
opinion.

Vacated and remanded.

BROCK, C.J., NADEAU, JJ., concurred;and BRODERICK and
HORTON, J., retired, 490:3,specially assigned under RSA con-
curred; DALIANIS, JJ.,NADEAU and took inpart bythe final vote

•parties.consent of the
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