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a nonconforming internally mayuse do so as a matter of ifright such
intensification will innot result a substantial change to the use’s

Market,effect on the neighborhood. Ray’sSee Stateline Inc. v.
Pelham, 139, 144, 1068, (1995).Town 140 N.H. 665 A.2d 1071-72of

—Thus, what the trial court labeled as illegal the defendant’s
actions of condoning the installation of take-out bythe window

—Andrews-by-the-Sea without following any “procedural niceties”
may permissiblehave been as a matter of right.

above,In light of our discussion we need not address the
remaining byissue raised the plaintiff. We vacate the trial court’s
decision and remand for further inproceedings accordance with this
opinion.

Vacated and remanded.

BROCK, C.J., NADEAU, JJ., concurred;and BRODERICK and
HORTON, J., retired, 490:3,specially assigned under RSA con-
curred; DALIANIS, JJ.,NADEAU and took inpart bythe final vote

•parties.consent of the
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(Glenn brief, andMolan, P.A., Milner on theof Concord R.Cook &
orally), plaintiff.theS. forKrupskiJohn

(RobertDonahue, Ciandella, D. Ciandella& of ExeterTucker
brief, fororally),Robert M. Derosier on the and Mr. Ciandellaand

the defendant.

(town),DALIANIS, defendant, the of. SeabrookThe TownJ.
J.) remandingby (Galway,CourtSuperiorthe decision theappeals

(DOL) andclaim of laborwage departmentto theplaintiff’sthe
in partfees. We affirm and reverseawarding attorney’sthe plaintiff

part.in
GaryThedispute plaintiff,not the facts.parties followingThe do

Fowler, job. he was onfirefighter, injureda was on the Whiletown
leave, pay. plaintiffhim accrued leave Thepaidthe town his sick

eventually compensationfor benefits.and received workers’applied
work, turnplaintiffto town the toexpectedWhen he returned the

so,he did do thecompensation proceeds.his When notover workers’
until itweekly paycheckmoney plaintiff’stown deducted from the

it him he was onpaidthe amount had while leave.recovered
money “replenish”that it toThe town asserts used the withheld

bargain-to the collectiveplaintiff’s pursuantthe sick leave account
Specifi-between town and the union.ing agreement plaintiff’sthe

cally, upon bargaining agreement’sthe relies the collectivetown
in part:whichprovision, provides, pertinentinsurance

is from as a result of aemployee duty,When an absent
out and in the ofinjury arisingor of coursepersonal illness

the shallemployment, following apply:his

(2) Compensationa. For first two months of Workmen’sthe
his accumulatedcoverage, injured employee maythe use



basis,annual sick on a proleave rata in order thatand/or
injured.the employee his full payreceive net after deduc-

tion for retirement contributions.

(2)b. After firstthe two months incoverage, accordance
above,“a”paragraph injuredthe employee shall.be

full,paid his net pay, less the amount of Workmen’s
Compensation. Payment provisionsunder the of para-this

shallgraph chargednot be to the employee’s annual/ac-
leave,crued sick and shall employee’smatch the paynet

after deduction for retirement contributions.

plaintiff DOL,The filed a claimwage with the alleging that the
(1999)town violated RSA 275:48 when it withheld money from his

weekly paychecks. The town asked the DOL to abstain from hearing
the matter because its resolution required interpreting the collec-
tive bargaining agreement. The DOL agreed and directed the
plaintiff to pursue his claim through the collective bargaining
agreement’s grievance process, noting that publicthe employee

(PELRB)labor relations jurisdictionboard would have thereafter.
At plaintiff’s request,the the DOL held a onhearing the issue and
again to jurisdiction claim,declined exercise plaintiff’sover the
deferring to primary jurisdictionthe PELRB’s over collective
bargaining agreement disputes.

■union,The. hisplaintiff, through filed an unfair practicelabor
complaint with the .PELRB. PELRBThe declined to exercise
jurisdiction over the claim it allegedbecause a violation of RSA
275:48, and not a breach of the collective bargaining agreement. The
PELRB found that partiesthe should complete the proceedings
they begunhad at the DOL.

DOLThe then held a hearing upon the initialplaintiff’s wage
claim. The found that RSA 275:48 “notwas relevant” to theDOL
plaintiff’s wage claim and held that wagehis claim was invalid
because he wagesreceived all due him.

plaintiffThe appealed the DOL’s decision to superiorthe court.
The court ruled thatsuperior the DOL erred itwhen held that.RSA
2715:48was plaintiff’sirrelevant to the claim. It remanded the claim
to the DOL to apply RSA 275:48. It also plaintiffawarded the his

attorney’sreasonable fees.
appeal,On the town first thatargues the court erred by providing

plaintiff judicialthe with a remedy. The town contends that the
plaintiff requiredwas to exhaust his remedies under the collective
bargaining agreement DOL, PELRB,before toproceeding the the
and ultimately, town,to the court. to theAccording the court erred
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incontainedarbitrabilityofpresumptionthe“ignoreditbecause
trial court’sWe affirm theagreement].”bargainingevery [collective

the DOL.the matter toto remanddecision

money withheldnot to haverightplaintiff’sof theThe source
(1999),275:43, Ifrom RSAstatutory.is It derivespaycheckfrom his

andperformedworkwagesto forrightthegrants employeeswhich
moneywithholdingfrom275:48, an employerprohibitswhichRSA

statutorycertainunlessregular paycheckemployee’sanfrom
statutoryto vindicate aseeksplaintifftheapply Whereexceptions

Wrightnot Seearbitrability pertain.doesofpresumptiontheright,
(1998).70, a78 Such525 U.S.Corp.,Maritime Servicev. Universal
unmistakable”is a “clear andunless thereclaim is not arbitrable

Id. athis claim.statutorytoemployee’s right pursueof thewaiver
80.

bargainingthat the collectivearguedoes notThe town
Rather, itwaiver.and unmistakable”anycontains “clearagreement

clause.arbitrationbargaining agreement’scollectiveuponrelies the
and unmis­does not meet the “clearA arbitration clausegeneral

Moreover, agree­any bargainingId. collectivetakable” standard.
theconstrued as a waiver ofthat could somehow beprovisionment

275 would be unenforceablechapterunder RSArightsplaintiff’s
(1999) the waiverHampshire prohibitslaw. RSA 275:50under New

Thus,of RSA 275. theagreement any provision chapterofby private
chapterhis 275 claim.pursuewas entitled to RSAplaintiff

agree-collective bargainingThe town contends that because the
it to deduct from theprovision permitted plain-ment’s insurance

account, resolvingto his leave theregular wage replenishtiff’s sick
disagree.this Weplaintiff’s requires construing provision.claim

moneynot to havegives plaintiff statutory right275:48 the aRSA
Thus,withheld, waiver of RSA 275:48.prohibitsand RSA 275:50

correct,is theif construction of this provisioneven the town’s
275:50.is as a matter of law. See RSAprovision void

the collectiveinterprettown further contends that one mustThe
schedules, provisionssick leave andbargaining agreement’s wage

money haveto how much shouldprovisionsinsurance determine
returned fromweekly paycheckin when heplaintiff’sbeen the

leave.
discussed, nothing in the collectivepreviouslyAsdisagree.We

fromthe town to deductagreement validly permitcouldbargaining
heperformedfor work he whenplaintiff’s regular wagethe

Moreover, bargainingleave. while the collectivereturned from
“simplethemay plaintiff’s regular wage,set forth theagreement
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bargained-for wage extinguishneed to refer to rates” does not his
Bradshaw,right pursue statutoryto his claim. Livadas v. 512 U.S.

(1994).107, 125

The town next contends that the court’ssuperior ruling
jurisdiction toinfringed upon primarythe PELRB’s determine the

arbitrability of a claim. This fails itargument because assumes that
claim fromplaintiff’s bargaining agree­the emanates the collective

and not from 275:48. remaining argumentsment RSA The town’s as
jurisdiction authorityto the PELRB’s an arbitrator’s toand/or

disputedecide this lack merit and warrant no further discussion.
(1993).321, 322, 595,Vogel Vogel,See v. 137 N.H. 627 A.2d 596

The next that courttown asserts the misconstrued RSA 275:48.
disagree.We

This court is final ofthe arbiter the intent of the
as in of alegislature expressed the words statute. When
its firstconstruing meaning[,] languagewe examine the

statute,found in and possible,the where we ascribe the
Furthermore,and to wordsplain ordinary meanings used.

statutorywhen allexamining language, partswe construe
togetherof a statute to effectuate its overall and topurpose

unjustavoid an absurd or result.

Lunen, 82, 86, 737,Appeal Estate Van 145 N.H. 750 A.2d 740of of
(2000) omitted).brackets, and citation(quotation,

that,court moneyThe ruled because the town diverted from the
plaintiff’s weekly paycheck, RSA 275:48 townapplied. While the

“divert,”quibbles with the use of the word it concedes that it
Thus,frommoney plaintiff’s regular weekly paycheck.deducted the

275:48,thatagree governswe with the trial court RSA which such
deductions, applies.

rejectWe the town’s that 275:48 should notargument RSA
apply paymenthere because its results in a double to theapplication

that if it notplaintiff. argues permittedThe town is to deduct the
leave,amount it the while he on the wouldpaid plaintiff plaintiffwas

throughthen be twice for his leave: once his accrued sick leavepaid
ifagain by compensation.benefits and workers’ Even we assume

true, exceptionthis is there is no such to 275:48’sequitable RSA
requirements. permittedThe town is not to in this sort ofengage

it“self-help” money plaintiffto recover the believes the owes it. We
no as to other remedies that townexpress opinion whether exist the

may pursue.
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because sick leaveargumenttown’s thatrejectWe also the
plaintiff’sit the“replenished”and because“wages,”arebenefits

funds, withhold­there was nowith the withheldsick leave account
275:43,1, pay employeean to anpermit employerdoes noting. RSA

givenin a week andperformedfor workregular wageless than his
benefit, ora such as sick leaveby enhancingdifferenceupmake the

(a)-(d).275:43, IRSApay.vacation See
it thecourt erred when awardedarguesThe town next that the

this of theagree portionWe and reverseplaintiff attorney’shis fees.
court’s decision.

a court to award reasonable attor­chapter permitsRSA 275
injudgment plaintiff’sas of a theney’s plaintiff only partfees to a

(1999) (“The275:53, inmay,III court . . . additionfavor. See RSA
to the . . . allow costs of theany judgment plaintiffto awarded

Subaru,action, fees”); Ives v.Manchesterattorney’sand reasonable
(court(1985)Inc., 796, 804, 297,N.H. 498 A.2d 303 must award126

meritorious, particularit finds a claim unless it findswagefees when
an Neither theinequitable).facts that would render such award

plaintiff’s wagenor the trial court has found the claimyetDOL
unmeritorious,meritorious. The DOL found the claim and the trial

circumstances,court claim’s thesenever reached the merits. Under
was, best,trial court’s fee award at premature.the

part; part.in reversed inAffirmed

NADEAU, JJ., concurred; HORTON, J., retired,BRODERICK and
GROFF, J., justice,and court undersuperior specially assigned RSA

490:3, concurred.
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