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because sick leaveargumenttown’s thatrejectWe also the
plaintiff’sit the“replenished”and because“wages,”arebenefits

funds, withhold­there was nowith the withheldsick leave account
275:43,1, pay employeean to anpermit employerdoes noting. RSA

givenin a week andperformedfor workregular wageless than his
benefit, ora such as sick leaveby enhancingdifferenceupmake the

(a)-(d).275:43, IRSApay.vacation See
it thecourt erred when awardedarguesThe town next that the

this of theagree portionWe and reverseplaintiff attorney’shis fees.
court’s decision.

a court to award reasonable attor­chapter permitsRSA 275
injudgment plaintiff’sas of a theney’s plaintiff only partfees to a

(1999) (“The275:53, inmay,III court . . . additionfavor. See RSA
to the . . . allow costs of theany judgment plaintiffto awarded

Subaru,action, fees”); Ives v.Manchesterattorney’sand reasonable
(court(1985)Inc., 796, 804, 297,N.H. 498 A.2d 303 must award126

meritorious, particularit finds a claim unless it findswagefees when
an Neither theinequitable).facts that would render such award

plaintiff’s wagenor the trial court has found the claimyetDOL
unmeritorious,meritorious. The DOL found the claim and the trial

circumstances,court claim’s thesenever reached the merits. Under
was, best,trial court’s fee award at premature.the

part; part.in reversed inAffirmed

NADEAU, JJ., concurred; HORTON, J., retired,BRODERICK and
GROFF, J., justice,and court undersuperior specially assigned RSA

490:3, concurred.
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(MichaelMcLaughlin, attorney generalT. A.Philip Delaney,
attorney orally),assistant on the brief and forgeneral, the State.

Mirhashem, defender, Concord,appellateBehzad assistant of by
and fororally,brief the defendant.

J.,GROFF, courtsuperior justice, specially assigned under RSA
defendant, Almodovar,The Angel appeals Superior490:3. the

J.) to his(Fitzgerald, probation.Court’s decision revoke The
court found that violated asuperior probation requir-he condition

ing him to sex offender counseling.obtain We affirm.
1996,The facts in the Infollowing appear Januaryrecord. the

pleaded guiltydefendant to three counts of felonious sexual assault.
(1996).See RSA 632-A:3 The court sentenced him to three and

years charge.one-half to seven on each The court also himrequired
to apay undergo counseling.fine and sex offender The court

years,the defendant’s sentence for five whichduringdeferred time
it him onplaced probation.

1998,In March the court found that the defendant violated his
to to authori-probation by failing report probationMassachusetts

ties. It sentenced him to one in but theyear prison, permitted
of the balance of his if he tosuspension arrangedsentence

participate program. beganin an sex offender Once heapproved
treatment, “to in successfullythe defendant was remain and

that acomplete program specific probation.”as condition of his
in in anbegan May approvedThe defendant treatment 1998 sex

1998,offender in Salem. In December the defendantprogram
notified his officer that he had been terminated fromprobation
employment. Consequently, probationthe defendant’s officer and
the director to the defendant to withdrawprogram agreed permit

however,not,program temporarily.from the The defendant had
treatment,completed counseling required.and further was

officer,to the defendant’sAccording probation the defendant
very temporaryunderstood that his withdrawal was to be “a

situation, that was to as as thatcounseling possible,he resume soon
immediately righthe would take to ameliorate his conditionsteps

The officer the toaway.” probation expecteddefendant’s defendant
return to within his with-counseling Following temporaryweeks.

counseling, required providedrawal from the defendant was to his
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the names ofjob log containingwith a searchofficerprobation
The defendant neversought employment.from which he hadplaces

Rather, officer thatprobationhe told histhis information.provided
labor The defen-through day organization.asought dayhe labor

counseling,director to resumeprogramnever contacted thedant
with the1999, failing complyarrested for toin March he wasand

of his probation.conditions
finding that:probation,trial court revoked hisThe

successfullyin and com-defendant did not remain[T]he
and to the Court andprogram appliedthe he chose theplete

of[;forDepartment approval and]Probation

not made reasonable efforts withdefendant has[T]he
is, his ownremaining counseling,to in that thatrespect

indicates that he let otherdescription of the work situation
him completionmore to than theimportantissues become

counseling.of

appealThis followed.
(1)arguesthe defendant that: he did not violate theappeal,On

hisprobation probation permittedcondition of his because officer
(2)program;him to withdraw from the sex offender andtemporarily

probation,if he did violate a condition of his his violation waseven
not willful.

in probation“We defer to a trial court’s decision revocation
onlyand reverse where there has been an abuse ofproceedings

Further, in prevail,discretion. order to the defendant must show
State,evidence, in most tolightthat the viewed the favorable the

Woveris, 33, 34,v. 138 N.H. 635fails to the decision.” Statesupport
omitted).454, (1993) (citationA.2d 455

thatfindingThe record the trial court’s the defendantsupports
completecondition that he sexcomply specificfailed to with the

probationthat hiscounseling. argumentoffender The defendant’s
complete counselingofficer sanctioned his failure to iseffectively

thatsupported by probationnot the record. The officer testified the
andcounseling temporarydefendant’s withdrawal from was to be

to as soon as Itexpected counseling possible.that he was to return
conclude, therefore,is that he to do so. We thatundisputed failed

complytrial the to with afindingthe court’s that defendant failed
failing completecondition of his to sex offenderprobation by

counseling was not erroneous.

thatfindingrecord also the trial court’s thesupportsThe
counseling.to remain indefendant failed to make reasonable efforts
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testimony aboutfindingtrial court based its on the defendant’sThe
situation, thatit concluded demonstrated thewhichemploymenthis

to him than theimportantother issues become moredefendant “let
toWhen asked what he did resumecounseling.”ofcompletion

thatjob, answered,lost the hecounseling once he his defendant only
work, to resumeattemptednot that he everattempted. to find

that the trial court’stherefore cannot concludecounseling. We
to make reasonable efforts tothat defendant failedfinding the

was in error.counselingremain in

his failure to withdefendant assertsFinally, complythatthe
willful,not but instead was duehis wasprobationthe conditions.of

assertion, however,This isbeyond his control.”to “circumstances
onlyThe circumstance that thebynot the record.supported

acknowledgedThe defendantalleged poverty.cites is hisdefendant
have him toprogram permittedthat' the wouldthat he was aware

counselling paying.”to . . without“go
, itsthat the trial court did not abuseAccordingly, we hold

revoking probation.the defendant’sdiscretion in

Affirmed.

.MOHL,J.,and.DALIANIS, JJ., concurred; courtsuperiorNADEAU
concurred; DUN-N-,J.,RSA 490:3justice, assigned underspecially

byjustice, argument specialcourt sat for oralsuperiorretired
in final vote.partRSA 490:3 but did not take theassignment under
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