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testimony aboutfindingtrial court based its on the defendant’sThe
situation, thatit concluded demonstrated thewhichemploymenthis

to him than theimportantother issues become moredefendant “let
toWhen asked what he did resumecounseling.”ofcompletion

thatjob, answered,lost the hecounseling once he his defendant only
work, to resumeattemptednot that he everattempted. to find

that the trial court’stherefore cannot concludecounseling. We
to make reasonable efforts tothat defendant failedfinding the

was in error.counselingremain in

his failure to withdefendant assertsFinally, complythatthe
willful,not but instead was duehis wasprobationthe conditions.of

assertion, however,This isbeyond his control.”to “circumstances
onlyThe circumstance that thebynot the record.supported

acknowledgedThe defendantalleged poverty.cites is hisdefendant
have him toprogram permittedthat' the wouldthat he was aware

counselling paying.”to . . without“go
, itsthat the trial court did not abuseAccordingly, we hold

revoking probation.the defendant’sdiscretion in

Affirmed.

.MOHL,J.,and.DALIANIS, JJ., concurred; courtsuperiorNADEAU
concurred; DUN-N-,J.,RSA 490:3justice, assigned underspecially

byjustice, argument specialcourt sat for oralsuperiorretired
in final vote.partRSA 490:3 but did not take theassignment under
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(N. Delker,T. McLaughlin, attorney general WilliamPhilip■
orally),brief and for the State.attorney, on the

defender, Concord,Mirhashem, byofappellateBehzad assistant
orally,brief and for the defendant.

BRODERICK, defendant, White, appealsDelvin his convic­J. The
of feloniousjury aggravatedtions a trial of one countfollowing

(1996) (amended 1998,assault, 632-A:2, 1997,IIsexual see RSA
assault,1999), RSA 632-A:3and two counts of felonious sexual see

(1996) (amended 1997). that CourtSuperior (Barry,He contends the
(1)J.) victims’ of sexualexcluding prior allegationstheby:erred

(2)individuals; statementsadmitting hearsayotheragainstassault
(3) excludingroomby emergency physician;the victims to an

care;inplacedhad been fosterpreviouslyevidence that the victims
(4) him to an extended term of incarceration undersentencingand

1999).(amended(1996) 1996, 1997, 1998, We-affirm theRSA 651:6
sentence,convictions, forvacate the and remand resen­defendant’s

tencing.
at trial or are undisputed.facts were either adducedfollowingThe

1996, an afternoon a friendspent visitingIn March the defendant
hadin Manchester. The friendapartmentand his at theirgirlfriend

had twoeight, girlfriendand and thedaughters, agestwo twelve
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sons, day.of together apartmentwhom at the that Afterall were
radio,toplaying cribbage, listeningthe afternoon the andspending

friend,drinking acceptedhis an invitationbeer with the defendant
spendfor dinner. was later that wouldstay agreed night.to It he the

trial, daughterAt the testified that while she sat with theyounger
television, breasts,on a heday watchingdefendant bed rubbed her

fingerhands her “stuck in.”put pants,his down and his When the
told father had hedaughter happened,her what attacked the

confrontation,thisDuring daughterdefendant. the older came out
a crying hysterically.of bedroom She later related that thatearlier

day breasts, area,same the defendant had touched her her vaginal
finger “private.”and his in Asinserted her the confrontation

continued,the andbetween father the defendant the father’s
girlfriend took all the to a neighbor’s apartmentof children and

anpolice. investigation,called the After the told her to takepolice
examination,hospitalthe to for a physicalvictims the and did so.she

The defendant of aggravatedwas convicted felonious sexual
againstassault the older child and one count of sexualfelonious
againstassault appealeach child. This followed.

I

arguesThe defendant that the trial in excludingcourt erred
of prior allegationsevidence the victims’ of sexual againstassault

other He thatindividuals. contends these prior allegations were
false, and to impeachtherefore admissible the victims’ credibility

608(b).R.See N.H. Ev.
ofadmissibility“The is aevidence matter within the trial court’s

discretion,broad and we upset rulingwill not [its] absent an abuse
Dewitt,of 24, 26-27,that discretion.” 570,State v. 143 N.H. A.2d719

(1998). Here, probative572 the value of prior allega­the victims’
againsttions of sexual assault other individuals depends upon their

false,truthfulness. If priorthe allegations theywere would ad­
versely affect the victims’ credibility Dukette,See State v. N.H.127
540, 549, 699, (1986).506 A.2d 706 The trial court torefused admit

however,the prior allegations, because the defendant “failed to
any ofpersuade that prior allegations[it] [the . . .victims’] were

demonstrably false.” We must first “demonstrablydecide whether
Walters,false” is the proper applied.standard to be State v. 142Cf.

239, (“The242, (1997)N.H. 1244,698 A.2d 1246 party offering
evidence generally bears the burden of demonstrating its admissi­
bility.”).

controls,The defendant that a lessargues stringent standard
thatasserting prior allegations of sexual shouldassault be admitted
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they false. Clinebell v.probability”if is a “reasonable are Seethere
(Va. 1988).Com., 263, standard, ifdisagree.S.E.2d 266 We This368

primaryattention of the trial from itsadopted, could “divert the
guilt. . . the or ofobjective determining] [an]innocence[of]

complainant on trial as the[put]. . in the toaccused . effect[and]
Johnson,State v.any complaint assault].”of sexual[oftruthfulness

(N.M. 1984),35, overruled in on otherApp. part43 Ct.692 P.2d
1989).(N.M.Sullivan, E2dManlove v. 775 237grounds by

“demonstrablyto false”adoptThe State invites us the
See,“instandard, meaning e.g.,it as false fact.”but to construe

(Ariz.Hutchinson, 209, 1984);212-13 Ct. App.v. 688 P.2d Com.State
(Mass. 1978).Bohannon, 987, thispitfall991 The ofv. 378 N.E.2d

few, any,ifapproach is that there are situations whereheightened
met, tothan the victim testifiesthe could be other wherestandard

theAccordingly, rejectthe of we State’sfalsity prior allegations.the
Instead, correctlythat trial court determinedinvitation. we hold the

a ofmay prior allegationsthat a introduce victim’s sexualdefendant
allegations demonstrablythat wereby showing priorassault the

false, “clearly convincinglymean and untrue.”interpretwhich we to
falsityof than the “reasonablegreater proofThis approach requires

defendant,by the but less certitudeproposedstandardprobability”
by“false-in-fact” offered the State. It also ensuresthan the test

ultimatelya “trial within a trial” on evidencethat there will not be
presenttoopportunitya defendant theallowingexcluded while still

relevant evidence.

A

court properly appliedmust now decide whether the trialWe
a ofneighborvictims accused com­previouslythe standard. Both

assault, eventually of theacquittedsexual but he wasmitting
conjunctionacquittal,that the incharges. The defendant contends

evidence, proof. disagree.satisfies his Weprofferedwith other
jury maythat the have foundacquittal strongWhile an is evidence

unreliable, itself,byan doesacquittal,to beallegationsa victim’s
that thenecessarily clearly convincinglyand demonstratenot

Rather, merelyan acquittalabout the assaults.lyingvictims were
aproving beyondofcarrythe to its burdenmeans that State failed

or of the crime. Seechargedone more elementsreasonable doubt
(5th 1981).299, 300-01 SuchKerley,v. 643 F.2d Cir.United States

v.varietyfrom of factors. See Statesfailure can result a United
(1st 1998).30,Hernandez, 33 n.1 Cir.146 F.3d
testimony the trialneighbor’salso on atThe defendant relies

asboyfriendand their mother’s thenbabysittervictims’from the
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of convincingelements the clear and ofproof falsityof the the older
victim’s prior allegation of sexual assault. babysitterThe testified
that she heard the older victim tell her that hermother accusations
were not true. The former boyfriend testified that the victimolder

himtold she was whenlying she accused the neighbor of sexual
trial case, however,assault. The court in the present was not

persuaded by the babysitter’s testimony because it did “not find
testimony given[her] credible the State’s offers of inconsistency

and questionable credibility.” The defendant contends that the trial
bycourt erred taking the issue of babysitter’sthe credibility from

the jury, instead onrelying the State’s “unsubstantiated” proffer to
determine the babysitter’s threshold credibility.

agreeWe that normallyiscredibility a matter for the trier of
Lowe, 271, 275, (1995).fact. See State v. 740,140 N.H. 665 A.2d 743

court,The however,trial must anmake initial determination of
credibility or else risk admitting of prior allegationsevidence

showingwithout a that they demonstrably false,are inresulting a
“trial within a trial” confusing jury.and the 104(a);See N.H. R. Ev.

Alexander,v. 216, 221-22, 22,State (1998).143 N.H. 723 A.2d 26 At
the onhearing limine,the motiondefendant’s in profferedthe State

unreliable,that the babysitter was stating that she had provided
“multiple statements” theconcerning older victim’s allegations,
including statements that she could not remember the pertinent
events. The State to,contended that her memory loss was due inter
alia, cocaine addiction. “We [have previously] acknowledge^] that
a proffer of presentsevidence great[]a of anrisk erroneous pretrial
ruling.” v. Haley, 541,State 141 544, (1997).N.H. 671,689 A.2d 674
Here, howuver, the trial court had onlynot the proffer,State’s but
also the entire transcript of the babysitter’s testimony from the
neighbor’s Althoughtrial. we do not have the entire transcript

us,before we do portionshave which suggest a possible onbias the
part babysitterof the in favor of neighborthe accused of sexual
assault. We assume that the trial court examined the entire
transcript decidingbefore that the defendant had not shown the
prior allegations of sexual assault to be demonstrably false. See
Brown v. John Hancock Co.,Mut. Ins. 485, 492-93,131 N.H. 558Life

(1989).822,A.2d therefore,826 say,We cannot that the trial court
abused its discretion in finding that the babysitter’s testimony at
the neighbor’s trial did not satisfy the defendant’s burden of
establishing falsity.

The trial court also excluded the former boyfriend’s testimony
that the older victim had recanted her of sexualaccusations assault
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made underwasthe “recantationneighbor becausetheagainst
challengesThe defendantduress or coercion.”akin tocircumstances

neigh­at [theboyfriendthe former “testifiedbecausethis decision
anyfrom coercion.”did not resultthe recantationtrial thatbor’s]

could have reason­trial courttestimony, theNotwithstanding this
former, boyfriend’sfound, of .thetranscripton theably based
victim to recant.coercing the olderwas in facttestimony, that he Cf.

(1977).(conflicts355,352, 355, 373 A.2d 357v, Berry, 117 N.H.State
fact).trier ofin forevidence

priorthat older victim’stheallegesThe defendant next
have beenassault shouldher cousin of sexualallegations against

theirclosedpolicethe fact that theuponHeadmitted. relies
to reasonable doubt.alleged assault dueinto theinvestigation

trial thatneighbor’stheFurther, babysitter duringhad testifiedthe
cousinaccusingin herto her that she liedvictimthe older admitted

of probableto to lackthe arrest duepoliceof The failure ofassault.
falsity ofclearly convincinglyand thecause does not demonstrate

(Mass.969, Ct.Hicks, 972-73v. 503 N.E.2dCom.allegations.the Cf.
1987) (that of victimrequestat the thedroppedcharges wereApp.

false).chargesthat those wereinferringfora sufficient basisnot
earlier, trial court did notwe find that theFor the reasons discussed

inlackingbabysitter’s-testimonyin thefindingits discretionabuse
in excludingtrial court did not errAccordingly, thecredibility.

against her cousin.prior allegationsvictim’sof the olderevidence

priorthat the older victim’salso contendsThe defendant
named “Mac” oran individualagainstof sexual assaultallegation

impeach credibility.to herbeen admittedMack” should have“Uncle
unable to“policeto the fact that the werepoints onlyThe defendant

notewas false. Weallegationthat theas evidenceidentify ‘Mac’”
identifyto any“unablepolicethat the werethe statementthat

unknown)”(last name wasof Macwith first nametheperson
allegationson the older victim’sinvestigative reportin ancontained

Further, victim’sthe oldercousin.againstassault herof sexual
that “Mac” oralso included her beliefher cousinallegation against

identifyof the topolicedeceased. The failurewas now“Uncle Mack”
ainvestigatingwhileof one sexual assaultalleged perpetratorthe

assault, only a first name andhavepolicewhen thedifferent sexual
deceased, not demon­doesreportedlyisalleged perpetratorthe

aboutlyingolder victim wasconvincingly that theclearly andstrate
the assault.

victim’syounger priorthat theFinally, arguesdefendantthe
false becauseneighborthe wereagainstof sexual assaultallegations
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description theher of assault varied over the of year.course a Her
did, however,story remain consistent about where she was touched.

The State contends that the defendant not preservedid this
forargument appeal. Assuming, deciding,without that this issue

was properly preserved for we do not anappeal, find abuse of
indiscretion the trial court’s finding. five-year-oldThat a child’s

story anconcerning alleged sexual assault varied over thesomewhat
course of year concerningone ofaspectone the assault did not

clearlydemonstrate and convincingly allegationsthat the were
402, 411-12,false. See State v. Cressey, 696,137 N.H. 628 A.2d

(1993).702-03
byWe find no error the trial court in denying the admission of

these ofpieces falsityindividual evidence as to the of priorthe
allegations. rejectConsequently, we argumentthe defendant’s that
the allegationscumulative effect of priorthe demonstrated their

Smart,falsity. 639, 669,See State v. 1197,136 N.H. 622 A.2d 1216
(1993). Here, isthe whole notsimply greater than the sum of its
parts. Although the prior allegationsnumber of bymade the victims
in may givethis case pause, contrarya holding would mean that
even if a defendant failed to demonstrate clearly and convincingly
that prior false,discrete allegations were he could still introduce

by merelythem topointing If,their sheer number. as argued by the
defendant, the correct standard for admissibility priorof allegations
were “reasonable ofprobability falsity” we thatagree the defen-
dant would have met that instandard this case. Where the proper

“demonstrably false,” however,standard is and where the defendant
must introduce evidence “clearlywhich and convincingly” shows the
prior allegations false,to be demonstrably the defendant has simply
not highermet this standard. While the ofquantity mayevidence be

value,of some it is the of thatquality evidence that paramount.is
Here, had the defendant’s pieces profferedof evidence been of a
higher quality, the maydefendant very well have met the “demon-
strably false” standard. Given the questionable nature of the
evidence presented, however, the defendant’s motion must fail.

B

Alternatively the arguesdefendant that the prior allegations
were admissible to show the victims’ prior sexual knowledge. The
defendant contends that the older allegationsvictim’s against
“Mac” and the younger victim’s allegations against the neighbor
were sufficiently theirsimilar to allegations against tothe defendant
be toadmissible anshow alternative source for the victims’ sexual
knowledge.
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scopethedetermininginhave broad discretion“Trial courts
rulingthe trial court’swill not overturnand weof cross-examination

Ellsworth, 710,142v. N.H.Stateof that discretion.”an abuseabsent
omitted).(1993) Prior sexual768,720, (quotationA.2d 774709

knowledgevictims’that theto demonstratecan be relevantassault
acts, assaultpriorbut from sexualchargedthefromcame not

id.by another. Seeinflicted
andthe prior allegationsbetweensimilarities existagreeWe that ' on thehearingAt thein this case.at issueallegationsthe

limine, however, testi-presentedthe Stateindefendant’s motion
toworker demon-and socialpediatricianfrom victims’mony the

from earlierknowledge was notof their sexualthat the sourcestrate
examinations.assaults, counseling physicalandbut was fromsexual

examina­physicalhad thempediatrician givenThe victims’
certaintold them thatthat she1993. The doctor testifiedtions since

dotheythem what wouldand askedspecialof bodies areparts their
that she toldthen testifiedtouched them there. Sheanyoneif ever

the victims

a torighthasspecial place. Nobodyyouris own[T]hat
penisor with theirfingersthere with theiryoutouch down

occur, say,toyour right getit isto thenand if this were
to tell so and so.going gofrom and I’maway me

with thethat had conversationstestified sheThe social worker
victimization, touching” versus “bad“goodsexualvictims about

should benobodythatthingsare certain“that theretouching,” and
theregarding “[w]hatinstructed themthem.” Shedoing with

Given thethat arebody private.”of aretheirpartscertain
and thepediatricianfrom thethe obtainedknowledge victimsthat

itsworker, trial court abusedthat thecannot concludesocial we
becauseevidence inadmissiblefinding profferedin thediscretion

frombeen derived thesecould haveprior knowledgethe victims’
721, 709 A.2dassault. See id. atpriornot from sexualandsessions

at 775.
may havealthough the trial courtcontends thatThe defendant

knowledgesexualvictims obtained theirthat theitselfsatisfied
court did notelsewhere, because the trialjury did not know thisthe

initialtestimony. The trial court’sthispresentthe State torequire
toappearsexual assaultsadmissibility priorof theon theorder did.
inof these two witnessestestimonythepresentState torequire the

priorthe victims’ sexualmeans forto alternativeorder establish
order,however, statingitscourt, clarifiedtrialknowledge. The
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clear, that,Just to make that Iwhen I wrote anticipated
that the was togoingdefense mount a as tochallenge the

obtained,sexual ofknowledge girlsthese and how it was
whythat’s I said that. It wasn’t creating an unequivocal
for inburden the State to meet provingaddition to each one

of the allegations beyond a reasonable doubt.

The State duty witnesses;had no to present these it was simply
required proveto each element of the crime charged beyond a

Parker, 319, 322,reasonable doubt. See State v. 142 N.H. 702 A.2d
(1997).306, 308

C

arguesThe defendant presentthat his toright all favorable
I,proofs Partunder Article 15 of the New Hampshire Constitution

and the Sixth Amendment to the United States Constitution was
byviolated his inability impeachto credibilitythe victims’ by using

their prior allegations of sexual assaults. “The New Hampshire
Constitution is at least as protective as the Federal Constitution in

area,this and we therefore thisdecide case under the State
Constitution, employing federal incases to aid our analysis.” State

Graf, 294,v. 296, (1999)143 N.H. 1270,726 A.2d 1273 (quotation
omitted). “Both the Compulsory Process Clause of the Federal
Constitution and the toright produce all proofsfavorable under

I,Part Article 15 agive defendant only the right produceto
witnesses, producenot to their testimony.” Id. The defendant does

arguenot that he was prevented from producing the victims as
witnesses, argumenttherefore his that the trial court violated his
right to present all proofsfavorable is without merit. See id.

The defendant also contends that the trial court violated his State
and Federal constitutional due process rights and to confrontright
witnesses notby permitting him to cross-examine the victims
regarding their prior allegations. We will first address the defen-
dant’s claim Constitution,under the State Ball,see State v. 124 N.H.
226, 231, 347,471 (1983),A.2d 350 and will inengage a separate
federal analysis ifonly federal law is more favorable. See v.State
Seymour, 736, (1996).742, 786,140 N.H. 673 A.2d 791

We havepreviously found no State constitutional violation in
608(b)the context of Rule where “the defendant has failed to make

a threshold showing probityof and similarity.” Ellsworth, 142 N.H.
719,at 709 A.2d at case,774. In the instant the prior allegations of

sexual assault probativeare not because,of the victims’ motives as
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clearlyabove, has failed to demonstratedefendantthediscussed
false. Becauseallegations arepriorthat theconvincinglyand

area,in thisany protectionadditionalprovidenotlaw doesfederal
719-20,id. atanalysis.federal Seeseparateaneed not undertakewe

(while Amend-774; Clinebell, S.E.2d at 266 Sixthat 368709 A.2d
torightthegives the defendantof Federal Constitutionment

allegations, the defendantprioraboutcomplainantcross-examine
false).allegations werepriorthat themust still demonstrate

II

emergencyoftestimony thechallenges thenextThe defendant
what eachand recountedwho examined the childrenphysicianroom

said childrenthe doctor bothSpecifically,assaults.said about the
hand down in“put [their]hisguesta male housetold him that

contendsThepants.”in defendant[their]hisand hadshirt[s] hand
victims’hearsay thetestimony inadmissible becausethat this was
medical(1) receivingthe intent ofmade withwere notstatements:

(2) atreatment; reasonably pertinent towere notordiagnosis
(3)treatment; were not made underandordiagnosismedical

trustworthy.statements wereindicating that thecircumstances
803(4) hearsayfrom theexceptsof EvidenceRuleHampshireNew

rule

orpurposes diagnosisfor of medicalmade[statements
history, pastor ormedicaldescribingandtreatment

sensations, inceptionor the ororpain,present symptoms,
source thereofcause or externalcharacter of thegeneral

treatment,to orreasonably diagnosispertinentinsofar as
made, or whenthe areto whom statementsregardless of

discretion,court,made, in itsif thearethe statements
madewereprofferedthe statementsaffirmatively finds that

their trustworthiness.indicatingunder circumstances

for admissibil­factual determinationspreliminarycourt’sThe trial
erroneous,803(4) seeclearlyunlessupheldwillRule beity under

(1993),1225, 1230-32738-40,731, 622 A.2dRoberts,v. 136 N.H.State
discretion, trial court’supholdwe will theofand absent an abuse

803(4) be admitted. Seeshouldthat Rule evidencedetermination
(1999);1275,477, 482, A.2d 1280 United743Young,v. 144 N.H.State

1978).(3d341,F.2d 346 Cir.v. 581Bailey,States
the admissi-determiningininquiryofexamine three areas“We

intent;803(4): thethe declarant’sRuleof evidence underbility
are circum-statements; thereand whethersubject matter of the
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indicatingstances the of Graf,trustworthiness the 143statements.”
303, omitted).atN.H. 726 A.2d at (quotation1277-78

We first address the intent theof two children in themaking
statement to the examining emergency physician.room When the

“[t'jhechild, 803(4)declarant is a ofproponent Rule statements must
present intent,evidence establishing requisitethat the child had the
by showing that the child made understandingthe statements that
they would further the and ofdiagnosis possible treatment the

303-04,child’s condition.” Id. at 726 A.2d (quotationat 1278
omitted). While requiredwe have affirmative onevidence the record

intent,a Wade,of child declarant’s see 750, 755,State v. 136 N.H.
832, (1993),622 A.2d 835 can bythis intent be established circum-

Lowe, 273,stantial evidence. See 140 atN.H. 665 A.2d 742.at
Express testimony from the victims theirabout intent is not
necessary. Graf, 303-04,See 143 N.H. at A.2d726 at 1278.

The defendant contends that the State failed to establish that the
victims possessed requisite theythe intent bybecause were told the
doctor that the prepareexamination was done to an evidence kit.
The mere fact that the doctor explained that goinghe was to
examine and collect evidence for an evidence kit does not mean that
the victims did not also understand that the doctor goingwas to
treat them. After hearing complaints victims,the of the the doctor

anconducted examination that had the dual ofpurpose treatment
and intent,evidence collection. determiningWhen a child’s one must

atlook all the surrounding facts and circumstances. See v.State
Stinnett, (Tenn. 1997).329,958 331S.W.2d The victims takenwere

hospitalto the hours the allegedlyafter defendant assaulted them.
The older victim complained of pain and the victimyounger was
visibly upset as a result of allegedthe assaults. temporalThe
proximity between the victims’ complaints, their up-emotional
heaval, and the visit to the hospital supports a thefinding that
victims knew the forreason the visit torelated their andphysical

Lowe,emotional 273-74,health. See 140 atN.H. 665 A.2d at 742. At
their respective ages, the victims would have understood that the
purpose of a hospital isemergency room medical treatment. See
Stinnett, 958 atS.W.2d 332. Unlike the circumstances inpresent

Woods, 721,v. 729, 1073,State 130 (1988),N.H. 546 A.2d 1078 there
was no evidence here that sole purposethe of the examination was

Therefore,to collect evidence. the trial court did not itsabuse
in findingdiscretion that the victims’ statements were made with the

ofintent receiving medical treatment.
The arguesdefendant next that the victims’ thestatements about

assaults pertinentwere not to diagnosismedical or treatment. This
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testified, the victims’As the doctoris without merit.argument
the examination.physicalthe assaults structuredofdescriptions

1996).(Mich.18, App.N.W.2d 26 Ct.v. 545People McElhaney,See
theassault inflicted onon the nature of the sexualDepending

for ailmentsvictims, have treated them differentthe doctor would
Therefore, incomplaintsthe victims’ werepossibleand diseases.

Kay,v.or treatment. See Statediagnosistopertinentfact medical
1996).(Idaho897, App.P.2d 909 Ct.927

inthat trial court erredcontends theThe defendant also
no circum­testimony there werebecauseadmitting the doctor’s

trustworthy.werethe victims’ statementsindicating thatstances
trustworthy,physicianto a arethat statements madehave heldWe

therelationshipthe duration of the betweenin because ofpart,
275, ThatLowe, at A.2d at 743.140 N.H. 665patient.doctor and See

aremean, however, victims’ statements herethat thenotdoes
seenthe victims had not beenmerely becauseuntrustworthy

interviewedroom doctor. The doctorby emergencythepreviously
cooperated with the examina­Both victimsseparately.the victims

1278,304, answeredtions, 726 A.2d at andGraf, 143 N.H. atsee
thattestifiedThe doctorprompting.on their own withoutquestions

theirAlthoughwith him.eyemaintained contactgoodthe victims
neither promptedvictims werepresent,was thegirlfriendfather’s

questions.to doctor’sfor answers theby theyher nor did look to her
thatthat the trial court’s determinationwe concludeAccordingly,

803(4) notof Rule wasprongsmet the threetestimonydoctor’sthe
Therefore, not itstrial court did abuseerroneous. theclearly

803(4).under Ruletestimonyin the doctor’sadmittingdiscretion

Ill

by excludingthat the trial court erredallegesThe defendant
in foster care.previously placedhad beenthat the victimsevidence

motivatedthe victims weretheory whyas toPart of the defendant’s
they were afraidof assault was becauseto fabricate the allegations

offender,as a habitualfather, who had incarceratedthat their been
indrinking, resultingas he had resumedimprisoned againbewould

of thedayvictims. On thefor theplacementfoster careanother
drank a caseassaults, the defendantvictims’ father andthesexual
the father’sevidence oftogether. The court admittedof beer

be-was “a nexusfinding that thereincarceration afterprevious
that thethe defendant’s claimincarceration andfather’s]tween [the

so thatagainst getto attentioncharges [him]thechildren fabricated
ofexcluded evidencedrinking.” The courtwould stop[their father]



557

previous placementthe victims’ in foster care because it did not find
the ofexistence a similar nexus.

“The ofdetermination the relevance of aevidence is matter
discretion,for the trial court’s sound and notwe will overturn such

a Graham,determination absent an abuse of discretion.” State v.
357, 362, (1997).322,142 N.H. 702 A.2d 325 In toorder demonstrate

discretion,an abuse of the defendant must show that the court’s
decision clearly“was untenable or unreasonable to the prejudice of

omitted).his (quotationcase.” Id. There nowas evidence that the
victims feared their drinkingfather’s renewed would result in
another placement.foster care When the placedvictims had been in
foster care previously, their mother drugwas a user and unable to
care for them. At the of assaults,time the sexual the father had
resumed drinking approximately earlier,four months but the

longermother no drugsused and she ofcustodyhad one of the
therefore,victims. The father’s drinking, was tounlikely lead to

their placementrenewed in sayfoster care. We cannot that the trial
court abused its discretion by excluding ofevidence the victims’
previous placementfoster care findingafter no nexus between the
foster care aplacement and motive to fabricate the charges of
sexual assault.

IV

theFinally, defendant contends that the trial court inerred
sentencing 651:6, 11(d)him to an extended term 1(c),under RSA
(1996). The State concedes that this was Weerror. therefore vacate
the sentence and remand for resentencing.

affirmed; vacated;Convictions sentence
remanded resentencing.for

JOHNSON,J., sat for oral argument but retired prior to the final
vote; THAYER,J., sat for oral argument resignedbut prior to the

vote; BROCK,C.J., concurred;final HORTON,J., retired, specially
assigned 490:3,under RSA concurred.


