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judicialHillsborough-northern district
No. 98-080

F. Keeler & a.Karl

v.

Ralph Banks

27, 2000December

(AndrewP.A., D.Branch, ManchesterDevine, ofMillimet &
brief, for theorally),and Mr. Dunnon theand Daniel E. WillDunn

plaintiffs.

(KennethP.A., G. Bouchard andof HamptonMallory,Bouchard &
brief, orally), for the defendant.the and Mr. LietzD. Lietz onRobert

Keeler, theappealKarl F. and SharonBROCK, plaintiffs,C.J. The
J.) aof their to set asidedenial motion(Barry,Court’sSuperior

affirm.for the defendant. Wejury verdict
his1995, motorcyclehis and20, drivingwasOn Karl KeelerJuly

onto Route 27turnedwife, Sharon, passenger. plaintiffsa Thewas
27 43 inter-where Routes andan intersectionand towardheaded

intersection, hanging,encounter aRoute 43At drivers onsect. the
Drivers onstop signs.north and southboundlightred andblinking

plaintiffsAs theblinking yellow light.a27 encounterRoute
27, a pick-upKarl observedfrom Routethe intersectionapproached

from Route 43.intersectionenter thebytruck driven the defendant
collided with thestop motorcycle, andunable to theKarl was

Both wereplaintiffsintersection.in the middle of thepick-up
injured.

ofdefendant’s violationat trial was that theplaintiffs’ theoryThe
(1993) the265:30, injuries and establishedI caused theirRSA

I,265:30, provides:fault. RSAlegaldefendant’s
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Except when proceed by policedirected to a officer or
signal, everytraffic control a approachingdriver of vehicle

a stop intersection indicated by stop sign stopa shall as
II,by 265:31,required RSA and having stoppedafter shall

yield ofright way anythe to whichvehicle has entered the
intersection from another highway approachingor which is
so onclosely highwaysaid as to constitute an immediate
hazard theduring time when such driver is moving across
or thewithin intersection.

A special verdict form to jurywas submitted the that asked thereif
onany legal partwas fault the of the defendant. The jury answered

“no,” and did nottherefore reach the second toquestion as whether
any legalthere was fault on the ofpart plaintiffs’Karl F. Keeler. The

motion denied,to set aside the verdict forand a new trial was and
appealthis followed.

The plaintiffs argue that the trial court erred in theirdenying
to set grantmotion aside the verdict a new trial.and “We will set
juryaside a if it conclusively againstverdict is weightthe of the

or mistake,evidence if it is ofthe result orpartiality, corruption.”
Bros.,Quinn Whitehouse, 186, 190,Inc. v. 1127,144 N.H. 737 A.2d

(1999) omitted).1130 (quotations The plaintiffs argue only that the
jury evidence,verdict was the ofagainst weight the and accordingly
we so limit our “Conclusively againstreview. ofweightthe the
evidence should be to meaninterpreted that the verdict was one no

jury omitted).reasonable could return.” (quotationId. “We will
uphold the trial court’s decision on a motion to set aaside verdict
unless the decision was made without evidence or the court abused
its 96, 97,discretion.” Mullin Joy, 826,v. 145 N.H. 749 A.2d 827
(2000).

plaintiffsThe contend that the “collision establishes that the
motorcycle hazard,constituted an immediate and that the defen-
dant’s to yieldfailure the right wayof was of the[the] caus[e]
accident.” disagree. 652,We In Eckharl v. Linaberry, 113 N.H. 312

(1973),A.2d 704 we examined the of themeaning phrase “immediate
statute, 1963).hazard” in the former left turn RSA 262-A:28 (Supp.

We concluded that

[t]he word “immediate” must be presumed to have some
meaning and would indicate that the legislature intended
that the hazard not be Distinguishingremote. anbetween
immediate hazard and one not immediate would seem to

forallow the exercise of judgment partsome on the of the
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presumed fromagainst fault-being. . and militates. driver
a collision.mere fact ofthe

Eckhart, 655-56, A.2d at 707.113 N.H. at 312
v.by DyerEckhart was overruledcontention thatplaintiffs’The

763, (1985), is withoutCo., 498 A.2d 715126 N.H.Herb &Prout
jurythegiveit error toheld that was reversibleDyer,merit. In we

be misunderstood asmay“itinstruction because“purea accident”
a cumulativebecause it hasnon-liability, [and]ofseparate grounda

oftype‘you-should-find-for-the-defendant’as but one moreeffect
766, neitherholdingA.2d at 717. ThatId. at 498instruction.”

I,265:30,of RSA to beEckhart nor allows a violationabrogates
Therefore, Eckhartoccurred.merely because an accidentpresumed

not leadthat a alone shouldfor propositionstill stands the collision
being presumed.to fault

265:30, I, atstopRSA if he fails to theA violatesdefendant
to that has eitherto a vehicleyieldintersection and then fails

the intersection soapproachingintersection or isentered the
hazard. The “immediatean- immediateclosely as to constitute

averagemanordinarythat the oflanguage “means so closehazard”-
concludein of the wouldplaced position [defendant]theprudence

proceed throughif were to”dangera of collision hethat there was
656,Eckhart, A.2d113 N.H. at 312 at 707.the intersection.

record, hold that there wasof the weAfter a close examination
jury could find that thefrom-which a reasonablesufficient evidence

atan “immediate hazard”motorcycle did not constituteplaintiffs’
intersection.proceed throughdecided to thethe time the defendant

attruck thestopped pick-upfind that the defendant hisjuryA could
265:30, I. Aintersection, requirementfirst of RSAmeetingthus the

not anmotorcyclethe did constitutecould also find thatjury
pulled out into theat the time the defendantimmediate hazard

Franklin, testified that when heJameseyewitness,intersection. An
defendant,across from the theintersectionto thepulled up

ob-at the intersection. Franklinalready stoppeddefendant was
away from theat six hundred feetmotorcyclethe leastserved

inlook boththe defendantThis witness observedintersection.
adirections, speed.normalpull out into the intersection atand then

first in directionlookingafter thealso that four secondsHe testified
the,motorcycle washe and saw thatmotorcycle, againthe lookedof

away from theor feetonly fiftyone hundred and two hundrednow
pullthat he not to outhe admitted decidedAlthoughintersection.

in theintersection, first time he lookedhe testified that theinto the
it to out. Thus apullhe safemotorcycle considereddirection of the
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sixjury motorcycle awaycould find that the was some feethundred
beganwhen the defendant first to enter the intersection and did not

constitute an immediate hazard.
An eyewit-accident reconstructionist testified that based on the

observations, motorcycle travelingness’s the would have been at an
of asaverage speed sixty-eight per approachedmiles hour it the

intersection, postedwell above the limit of milesspeed thirty-five
Eckhart, 657,hour. 113 at 312per (jurySee N.H. A.2d at 707 could

personconclude that ordinary anticipatewould not individual
zone).traveling thirty-fivemiles hour in hourfifty-five per permile

Thus, uncontroverted,while not there was an ofimplication speed-
ing to the as an forjury explanation the accident.presented

The that the toplaintiffs contend defendant’s failure see the
motorcycle, his inperhaps because view the direction of the

obstructed,motorcycleapproaching was means that his entrance
into the intersection was unreasonable. While the defendant gave

testimonyconflicting about how far the indown road he could see
the of motorcycle,direction the this does not mean that jurythe
acted in aunreasonably returning defendant’s verdict. The defen­

testimony motorcycledant’s that he never saw the until the collision
occurred negatedoes not eyewitness’sthe ofobservation the

motorcycledistance the was from the intersection. The eyewitness
testified that he a better inhad view the of approach­direction the
ing motorcycle jurythan the defendant Thedid. was taken to the

ofscene the accident and had an opportunity to theobserve
intersection and determine what view the defendant had in the

Thus,direction of the approaching amotorcycle. jury could reason­
ably find that the motorcycle ordinarywas not “so close that the

averageman prudence placedof in the position of the [defendant]
would conclude that ifdangerthere was a of collision were to”he

through Eckhart,theproceed 656,intersection. 113 N.H. at 312
A.2d at 707. We therefore conclude that jurythe verdict was not
conclusively against weightthe of the evidence and that the
plaintiffs are not to aentitled new trial.

The plaintiffs also contend that because the jury incorrectly found
that the defendant legal accident,was without forfault the it
erroneously Sharon,to passenger,failed award the any recovery
because no evidence presentedwas as to her comparative negli-
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find that thejury reasonablythe couldHaving held thatgence.
is moot.argumentthisnegligent,was notdefendant

Affirmed.

finalJ., priorbut retired to theJOHNSON, argumentfor oralsat
prior to thevote; THAYER, J., argument resignedfor oral butsat

concurred; HORTON, J., retired,vote; BRODERICK, J., spe-final
490:3, concurred.assigned RSAcially under

Strafford
98-177No.

HampshireThe of NewState

v.

DonnellyJeanne

27,December 2000

(N. Delker,attorneyMcLaughlin, general WilliamPhilip T.
orally),and for thegeneral, on the brief State.attorneyassistant

Association, (Philipof PortsmouthDesfosses Professional
orally),and for the defendant.on the briefDesfosses

defendant, herBRODERICK, Donnelly, appealsThe JeanneJ.
(1992), arguingof see RSA 638:1forgery,on countsconviction eleven

J.)(Mohl, the testi-by permittingerredthe CourtSuperiorthat
rights againstwho theirwitnesses assertedmony prosecutionof two


