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whether or not the areincluding petitions, partiesdomestic violence
married.

remanded.Reversed and

concurred;Brock, C.J., Broderick, dalianis, JJ.,and
concurred;HORTON,J., 490:3,assigned under RSAspeciallyretired

DALIANIS, j., by parties.took in the final vote consent of thepart
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(Ann Rice,T.Philip McLaughlin, attorney general M. senior
assistant onattorney general, orally),the brief and for the State.
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Concord,defender, byofMirhashem, appellateassistantBehzad
orally,and for the defendant.brief

defendant, Soldi, his convictionappealsRichardBROCK,C.J. The
(1996), juryaassault, following631:2see RSAdegreeof second

J.) abused its(Barry,Courttrial, Superiorthat thearguing
(1) the victim with aimpeachthe toin: Statepermittingdiscretion

(2)statement; the victim’s treat-permittingandinconsistentprior
the victim.bystatements maderegardingtestifytoing physician

affirm.We
theat trial. The defendant andadducedfollowingThe facts were

living togetherhad been withromantically involved andvictim were
ofmorningIn hours Novemberearlychildren. thethe victim’s two

about the29, 1996, arguingand the victim werethe defendant
into theof the victim wentand manner dress. Whenmakeupvictim’s

eye.in thebedroom, righther and struck herthe defendant followed
911.telephonedHe then

scene,at the victimAshleyand arrived theStieglerOfficersWhen
inblackened, to beappearedwas and sheright eyehercrying,was

control,that he had lostStieglertold OfficerThe defendantpain.
victim, help.and neededthepunched

she wasbyto the ambulance wherehospitalThe was takenvictim
him that the defendantDr. She advisedby Callmerten.examined

Sheand hair and shaken her.byher the shouldersgrabbedhad
herself, she kneed thein an to defendattemptfurther stated that

cheek andrighthe struck hergroin, whereuponin thedefendant
eye.

eyein visible Herpain.that the victim wasThe doctor testified
administered.Radiographsand her vision blurred. werewas swollen

fracture, painwith orala blow-out releaseddiagnosed withShe was
medication, for a CAT scan.daythe nextand returned

trial, the victim as a witness. ShecalledprosecutionAt the
to residenceseparatehad moved aalthoughthat shetestified

recon-assault, the defendant had sinceshe andshortly after the
assault, victim testified that thethe thedescribingciled. While

into her sit still ordershoulders and tried makeheld herdefendant
children, she hitpointwith the at whichto her not to leaveconvince

him.and kicked
shethe victim about a statementquestionedthenprosecutorThe

incident, in which sheconcerning theAshleyto Officergivenhad
her,by the hair and shookgrabbed herstated that the defendant

her, after sheangryof becamegot topthe and onpushed her on bed
eye.in the She deniedrightand struck hergroinkicked him in the
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orgrabbedthat the defendant had shaken her and recanted that
of in whichportion reportedher statement she that the defendant

uponhit her occasions. She did admit that theprevioushad
himangrydefendant became after she kicked and struck her in the

right eye.
trial ofThe defendant testified at and was convicted second

degree assault. On be that the trialappeal, contends court erred in:
(1) permitting impeachthe State to the victim with her prior

(2)statement;inconsistent permitting treatingand the victim’s
testifytophysician regarding bystatements made the victim.

I. Impeachment

Gomes, 113,The defendant contends that v. 116State N.H. 352
(1976),A.2d 713 precluded the State from impeaching the victim

with her prior inconsistent statements because the State had prior
notice of the of testimonysubstance her trial and therefore was not
surprised by 114,it. See id. at 352 A.2d at 714. toSubsequent

Gomes,deciding adopted 607,we New ofHampshire Rule Evidence
provideswhich that credibility of a may“[t]he witness be attacked

by any party, including party callingthe the witness.” Rule 607
from“departs the traditional HampshireNew common law doctrine

that a party may impeachnot their own witness.” N.H. R. Ev. 607
Reporter’s Notes.

Reporter’sThe Notes suggestto Rule 607 that mayGomes
have inprovided guidance determining partywhether a could attack
a witness’s credibility when the party knows the ofsubstance the
witness’s testimony dicta,and is therefore not Insurprised. Gomes
enunciated that under the existing,law then a witness’s prior
inconsistent statements could not be used for ifimpeachment the
State knows the substance of the trial testimony and is not

Gomes,surprised by 114,it. 607,116 N.H. at 352 A.2d at 714. Rule
however, contains no such limitation. Nor does it establish any
preconditions for applicability. Moreover,its 607 givesRule the trial
court discretion to determine whether to admit evidence under the
rule, in part protectto “timid againstwitnesses” overzealous
prosecutors. N.H. R. EV. Reporter’s607 Notes. We construe Rule
607 as enabling court,the in the discretion,exercise of its sound to

aallow witness’s prior statements to be used for impeachment
purposes even when the State knows what the substance of the
witness’s trial testimony will be and is thereby not surprised by it.
To otherwise,the extent that Gomes holds longerit is no good law.

(toSee N.H. R. Ev. 100 the extent that the rules of evidence oralter
law,conflict with the common the rules shall govern).
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inconsistent admit­prior mayWhile victim’s statement bethe
credibility directlyif the tends toted to attack her even statement

defendant, maythe not use a underinculpate the State statement
primary purpose placingthe of for the of beforeguise impeachment

jurythe otherwise inadmissible substantive evidence. See United
(5th 1985).697,Hogan,v. 763 F.2d 702 This limitationStates Cir.

from inconsistentusing impeachment by priorthe Stateprevents
hearsayas to avoid id.statement a mere the rule. Seesubterfuge

has a corroborating“Where called witness whosethe [State]
case, thetestimony is instrumental to theconstructing [State’s]

witness,questionto the and to toright attempthas the[State]
[her], testimonythose of that conflictimpeach aspectsabout [her]

v.the account the same events.” Unitedwith of States[State’s]
(2d96-1486(L), 96-1557, 138874,Bacchus, *2Nos. 1997 WL at Cir.

omitted).18, 1997) Here, victim’s(quotationMarch and brackets the
trial to the State’s case because she wastestimony was instrumental

than in room theonly personthe other the defendant the when
assault occurred.

In whether of a witnessanalyzing impeachment party’s own
looksubterfuge,would constitute courts at whether witness’sthe

testimony relevant than the impeachingcontains evidence other
(1st257,See v. F.2d Cir.Frappier,evidence. United States 807 259

(9th 1984)621,1986); Crouch,v. 731 F.2d 624 Cir.United States
(Rule government testimony,607 violated where elicited witness’s

purposeis later for the of otherwiseimpeached admittingwhich
evidence, testimonybecause witness’s had little otherinadmissible

evidence); Witness,Annotation, Own 89Impeachmentrelevant of
(1988).13,FED 31-36 The victim on direct exami­A.L.R. testified

to the relevant and the hadfollowingnation evidence: she defendant
dress;theargument makeupan victim’s and manner ofregarding

room;in the defendant followed herargument began livingthe the
bedroom; theAshleyinto the she told Officer that she kicked

upset;in and that the was she toldgroindefendant the defendant
her;Ashley that the then hit the defendant thenOfficer defendant

911; and she officer that she andleft the bedroom and called told the
that thedrinking.the defendant had been We therefore conclude

under 607 was admit­impeachment properlyevidence elicited Rule
ted; nottestimony relevant and wasimpeachmentthe witness’s was

merely thatused to introduce evidence was otherwise inadmissible.
atFrappier, 807 F.2d 259.See
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Treating Physician’sII. Testimony

treatingThe victim’s physician testified that victimthe was
brought hospital byto the with right eye injury,ambulance a

bymarked andswelling discoloration. The victim’s description of
injuryhow the was inflicted was consistent with her injury. He

diagnosed her with a blow-out fracture. The doctor testified that

stated that she had by[s]he been assaulted her boyfriend.
Evidently they had a verbal inargument and an toattempt

situation,diffuse the she left the room and went to bed. She
physician]stated to that[the he followed her her[into

and started shaking initiallybedroom] her by grabbing her
hair and her shoulder. She attempted to defend herself and
stated that she inadvertently him inkneed the [groin area]
and at that point he evidently became angeredfurther and
struck her about the right side of her head and face.

The defendant concedes that the victim’s statements to the doctor
regarding how the defendant “struck about righther the side of her
head and face” were inmade order to obtain medical treatment.

defendant, however,toAccording the the statements that the
defendant bedroom,followed the victim into hair,the grabbed her

shoulder,grabbed her,her and shook were inadmissible hearsay.
“Hearsay is generally defined as an extrajudicial statement

offered in court to show the truth of the matter inasserted the
Woods,statement.” State v. 721, 725,130 N.H. 1073,546 A.2d 1075

(1988); 801(c).see N.H. R. EV. “The rule against hearsay holds that
hearsay evidence is generally inadmissible, subject to certain

exceptions.” Woods,well-delineated 725,130 N.H. at 546 A.2d at
(citation omitted).1075 803(4)New Hampshire Rule of Evidence

excepts from hearsaythe rule

[statements made for purposes of medical diagnosis or
treatment and describing medical orhistory, past or
present symptoms, pain, sensations,or or the inception or
general ofcharacter the cause or external source thereof
insofar as reasonably pertinent diagnosis treatment,to or
regardless of made,to whom the statements are or when

made,the court,statements are if the discretion,in its
affirmatively finds that profferedthe statements were made
under circumstances indicating their trustworthiness.

“The underlying ofpurpose exceptionthis is that statements made
with the ofpurpose obtaining medical attention in the form of
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reliable such state­diagnosis inherentlyor treatment are because
the an accurateusuallyments made with motivation to obtainare

treatment; tonormallythere is no incentivediagnosis- properor
Woods, 729,at A.2d130 N.H. 546 at 1077.fabricate.”

803(4):three of for-a court Ruleinquiry applying“There are areas
-intent; statements;ofsubjectthe matter the andthe declarant’s

indicatingare circumstances trustworthiness ofwhether there the
Roberts, 1225,731, 740,v. 136 622 A.2dthe statements.” State N.H.

omitted).(1993) (citation trialwill not reverse a court’s1232 “We
ofadmissibilityon the of evidence absent an abuse discre­ruling,

(1999).477, 482, 1275,144 N.H. 743 1280Young,tion.” State v. A.2d
court- must find first that the.satisfy .first'prong,-,To the “[a]

ato make the statements obtain medicaldeclarant tointended.
Roberts, 740,N.H. at 622 A.2d at 1232.diagnosis or treatment.” 136

Here,may. upon“This be based circumstantial evidence.” Id.finding
victim taken to the forvoluntarily by hospitalthe was ambulance

face,in the and she experi-treatment after the defendant hit her
swellingwell a a facial bone.painenced as as from fracture to

voluntarilythat a who visits a doctor intendspersoncan infer“[0]ne
741,. . .” at A.2d atto medical attention. Id. 622 1232.obtain

■ test,of Roberts “theprongTo the the statementssatisfy second
sensations, orhistory, symptoms,must medical or pain,describe

toreasonably pertinent diagnosistheir or an extentcause source.to
omitted).741, (quotationat Theor treatment.” Id. 622 A.2d at 1233

contends the victim’s statement that the defendantdefendant that
reasonably pertinenther into bedroom was not tofollowed the

if without thatdiagnosis decidingor treatment. Even we assume
treatment,was to or it hadpertinent diagnosisthis statement not

fact,In previouslybeen introduced. the victim hadpreviously
testified, that and anobjection,without she the defendant had

room, toargument began livingthat in the she went to the bedroom
the her. thisgo sleep, testimonyto and defendant followed Because

introduced, thatsaywe cannot the defendant wasalreadywas
byby subsequent treatingits introduction the victim’sprejudiced

physician.
that the victim’s thatWe with the defendant statementdisagree

shoulder,hairher and her and shook hergrabbeddefendantthe
or Thediagnosis physicianwere not to medical treatment.pertinent

Accordingwith a victim of an to hispresentedwas assault.
obtaining history injury placea of how the took wastestimony,

dire,Duringin anvitally important making diagnosis.accurate voir
to aprocedurethat it was standard obtainphysicianthe testified

traumatichistory injury,from who suffered apatientsverbal
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a ofincluding description patient injured.how the was He testified
that, in dealing injuries,with traumatic injurythe mechanism of is

inimportant order to ascertain what maytissues be most at risk of
ofbeing damaged. Inclusion certain information in a doctor’s

diagnostic notes amounts to prima evidence that it wasfacie
(2dpertinent. §5 WEINSTEIN’S FEDERAL EVIDENCE ed.803.09[6]

2000).

prongThe third of the Roberts test thatrequires circumstances
indicating Roberts,exist the trustworthiness of the statements. 136

743,N.H. at 622 A.2d at 1234. The State contends that this issue was
not preserved because the defendant failed to thechallenge trust-
worthiness of the duringstatements the preliminary hearing.

withoutAssuming deciding that this preserved,issue was we
disagree with the defendant that the victim’s statements lack the
requisite indicia of trustworthiness. The statements at issue were
made within hours of the assault and were consistent with the

initial Furthermore,victim’s account to police.the the victim made
the statements seekingwhile medical treatment. “The guarantee of
trustworthiness is that no one would willingly risk medical injury
from improper treatment by withholding necessary data or furnish-
ing false data to physicianthe who would determine the course of
treatment on the basis Wade,of that data.” 750,State v. 136 N.H.
755, (1993)832, omitted).622 A.2d 835 (quotation

The arguesdefendant that the statements at areissue not
trustworthy because the statements were tomade an emergency
room physician with whom the victim had “no prior relationship of
trust,” the statements intoxicated,were made while the victim was
and the victim subsequently renounced the contents of the state­
ments under oath. We find this argument to be unpersuasive. All the
circumstances indicate that the victim was abymotivated desire for
treatment when she made the statements to the physician. See id.
That the victim changedlater storyher does not defeat the
trustworthiness of the initial statements. We therefore hold that the
trial court did not abuse its bydiscretion admitting the victim’s
statements.

Affirmed.
argument priorJOHNSON,J., sat for oral but retired to the final

argument resignedvote; THAYER, priorJ., sat for oral but to the
vote; spe-BRODERICK,J.,final concurred; HORTON,J., retired,

cially assigned 490:3,under RSA concurred.


