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Hollis, P.L.L.C.,Sulloway & of H.(MargaretConcord Nelson on
the brief and for theorally), plaintiff.

(RobertSmith,Upton Sanders & of UptonConcord II on the brief
and orally), for the defendant.

BROCK, plaintiff,C.J. The Pipeline CompanyTennessee Gas
(H­(utility), J.)from anappeals ollman,order of the Superior Court

denying a tax abatement for the 1995 tax year relating to its
1999).inproperty Hudson. See (Supp.RSA 76:17 We affirm.

The presentedevidence trialduring indicates the following. The
utility owns and operates high pressurea natural gas whichpipeline
transmits gas Gas,wholesale natural to EnergyNorth Natural Inc.
(EnergyNorth) for to 1,distribution its retail Aprilcustomers. As of
1995, the utility’s taxable inproperty Hudson consisted of approx-
imately three miles of eight-inch 1,337buried pipeline, feet of
buried pipeline,six-inch twenty easements,acres of associated a
metering station, and related items. The Federal Energy Regula-

(FERC)tory Commission regulates utility’s base,the rate see
717(c)generally (1984),§15 U.S.C. which is bydetermined the

original cost less depreciation, cost,or net book of its assets.
1991,In Avitar Associates of New England, Inc. performed a

revaluation of all taxable property result,within Hudson. As a the
defendant, Hudson,the Town of assessed the utility’s u-operty at
$198,500, which utility appealed.the To defend that app..:d. the town
hired George Sansoucy to value the utility’s property. Sansoucy
concluded that the value of the utility’s property was approximately
$891,000. The laterutility withdrew its appeal.

The town engaged Sansoucy to revalue all utility withinproperty
its 1,boundaries as of April result,1993. As a in 1995 the town

utility’s $905,600.assessed the property at Consequently, utilitythe
sought a tax abatement for the 1995 tax year.

trial,At utilitythe inargued that oflight FERC’s restrictive
regulation, its property should be at itsvalued net book cost. The
town countered that the replacement cost less depreciation method
of valuation should be used. The trial court found that replace-the
ment cost method was appropriate and adopted the valuation

bycalculated the expert.town’s This valuation accounted for
replacement cost less physical depreciation, with no offset for either
functional or economic depreciation. Because the resulting fair

$978,234market value of greaterwas than the utility’s 1995 tax
$905,600,assessment of the trial court concluded that the hadutility

failed to prove that it was being and, therefore,taxed excessively
requestdenied its for an abatement.
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(1)trialutilitythe that the court erred in:appeal, arguesOn
to the market of thefailing utility’s propertyrule that fair value is

(2)value; anytoapproximated by failingbest its net book make
in its lessdepreciation replacementallowance for economic cost

(3) thedepreciation analysis; adopting utility’sa valuation of
in discrimina-developed unconstitutionallyeasements that was an

(4)excessive;and manner and otherwise andtory non-uniform was
of utility’s propertyto invalidate town’s thefailing the assessment

spotas an assessment.illegal
theyand of the trial courtfindings rulings“We sustain the unless

or of law.”support byin evidential tainted error Publiclackingare
Bow, 105, 107, 65,649 66Co. N.H. v. Town 139 N.H. A.2dServ. ofof

omitted).(1994) (quotation
first the claim that the trial court’sutility’sWe address valuation

a matter of law.analysis was erroneous as

stated, may anyAs the trier of fact userepeatedlywe have
inappraisal techniques valuingone or a combination of five

(rateoriginal cost lesspublic utility property: depreciation
book]), sales,base cost of alternativecomparablenet[or

facilities, earnings, reproductionand cost lesscapitalized
. . . all relevant factors must bedepreciation. [T]ypically

considered, specificbut a trier of fact need not allocate
Rather,one theweight any approaches judg-to of listed.

ment is the touchstone.

139,Hudson, 141,v. Town 139 N.H. 649Southern N.H. Water Co. of
(1994) omitted).847, citations, It(quotations,A.2d and brackets848

utilities, and we theextraordinarilyis difficult to value public give
142,in this area. id. at 649trier of fact considerable deference See

atA.2d 848.
The court’s order reveals a consideration oflengthytrial careful

below,For forth wethe relevant methods. the reasons setappraisal
as a of law. id.conclude that the trial court did not err matter See

141, atat 649 A.2d 848.
it thatreject argument provedthe that FERC’sutility’sWe

that propertyso restrictive its should be valued at itsregulation was
compelled to make such abook cost. The trial court would benet

to it“only if were so extensive as makeregulationdetermination
be sold at in ofimpossible any utility property pricefor to a excess

479,N.H.,Public Co. 124 N.H.Appealnet book value.” Serv. ofof
(1984).485, 1182, utility471 If a evidencepresentsA.2d 1185

demonstrating
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thatregulatory regime effectivelythe existence of a re-
onpurchaserstricts a to a return the trans-prospective

value[,]ferred on that netproperty based bookproperty’s
. . . a presumptiona demonstration would create[s]uch

is equivalentthat market value to net book value. The
then thepresumption may bybe rebutted town’s coming

forward of other that wouldwith evidence factors influence
cost,prospective high reproductiona purchaser: current

potential for the useful life of theexpansion, remaining
property, etc.

485-86, citation,at at471 A.2d 1186 and(quotations, ellipsisId.
omitted).

The the trial thatsupports highestevidence court’s conclusion the
utility’sand best use of as aproperty gasthe is transmission

subject FERCsystem, regulation. utility arguesto The that the
use,must at itsproperty highestvalued and best and thatbe

purchaserlimit abecause FERC would to a rate base of the lesser
of the seller’s or the purchase price,rate base actual its assessment

base, i.e.,should be based on rate bookits its net cost. hasFERC

rule,allowed toexceptions this and allowed a purchaser to
recover in its rates more than the book value ofnet the

(i.e., seller),property gain by onlythe realized the when the
purchaser has demonstrated that dollarspecific benefits
resulted from thedirectly sale. . . . The burden of proof

seekingfor a toutility demonstrate dollarspecific benefits
is heavy and may practically impossiblebe to meet.

¶Resources, (1992).Arkla 61,004Re 61Energy F.E.R.C.
The utilitytrial court that proveconcluded the failed to that

FERC regulation utility’snecessitated thevaluing property at its
book Assuming,net cost. without thatdeciding, utilitythe demon­

thatstrated restrict a apurchaserFERC would toprospective
on cost,return the basedproperty upon property’sthe net book we

affirm the trial decision notcourt’s to value the at netproperty its
costbook “because it reached the correct result and there are valid

alternative grounds to reach that result.” ConsultingEcho Services
(1995).227,Bank, 566, 569,v. North 140Conway N.H. 669 A.2d 230

The evidence of the property’s remaining physical life and
replacement cost have trial courtcompelledwould the to conclude
that presumptionthe created by demonstratingevidence that
FERC regulation utility’snecessitated itsvaluing propertythe at

book successfullynet cost was Appealrebutted. See Public Serv.of
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486,N.H., utility’s124 N.H. at 471 A.2d at 1186. The rate baseCo. of
ninety percent,of more than and thecurrently depreciationreflects

Furthermore,ofmost of useful ahead it. thehas its lifepipeline
anpipeline publictown’s testified that the delivers essentialexpert

utility’s expertThe testified that itto the Hudson area.service
destroyed,if it the replace-be were andprobably replacedwould

Therefore,in it is possiblecost be included ratement could .base.
more than net book aspurchaser paya wouldprospectivethat cost

than it would cost topaid reproduceas were less whatlong pricethe
v. Hampton,Service Co. New 101the same See Publicproperty.

(1957)142, 151, 591, it be(noting may136 598 thatN.H. A.2d
cost).a “fair netutility price” exceedinga at bookpossible to sell

that the trial court’s of .theAccordingly, replace-we conclude .use.
cost of was not erroneous.ment method valuation

that trial failurereject utility’s argumentalso the the court’sWe
as a matter of law.to allow for economic was erroneousdepreciation

anoted, “economic is loss in valuedepreciationAs the trial court
itself, governmentaloutside the such aspropertyfrom causes
Co., 142,N.H. Water 139 at A.2dSee Southern N.H. 649regulation.”

to thatSansoucy, expert, supportat the town’s testified factors848.
not to an for economicthe trial decision make allowancecourt’s!

utility onlyFor he testified that the is theexample,depreciation.
corridor,in theEnergyNorth Merrimackcompany servingpipeline

area,in this that isprice gas high gasthat the óf is the demand for
forgas preferredand that will become the fuel industriesgrowing,

in meetingit themHampshirein southern New because will assist
requirementsair forprotection agency’s qualitythe environmental

addition,industry. Sansoucy regulationIn testified that has the
guaranteeda with apositiye making utility monopolyeffect of the

onreturn its investment.

testimonyAlthough utility’s expert provided conflictingthe
it was within thesupporting depreciation,on factors economic

injudgeof the trial to resolve conflicts the evidence. Seediscretion
id., 141, accept rejectat A.2d at The trial court “could or649 848.

foundportions proper,such of evidence as hepresentedthe
omitted).including that of the witnesses.” Id.expert (quotation

Furthermore, the of“recognizedwe have relevance economic
to factattemptedbut never tie the finder’sdepreciation, ha[ve]

in the ofrigidhands with á fair market value formula absence
Therefore,142-43,at 649 at 849.legislative directive.” Id. A.2d

intrial is not evidentiallackingbecause the court’s valuation
do not it erroneous as a matter of law. See Publicsupport, we find

N.H., 107,at 649 A.2d atService Co. 139 N.H. 66.of
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trialreject utility’s argumentalso the that the court’sWe
the a matteradoption of town’s easement values was erroneous as of

matter, that lackspreliminary utilitylaw. As a the town contends the
to that of assessed tostanding complain many the easements are

valued,utilityboth the and feeholder. When easements are thethe
of the easement is to the estate of the easementvalue interest added

a ofholder and reduction is made to the thecorresponding value
Barnstead,fee. Lake v.underlying ColonySee Locke Assoc. Town of

(1985). However,136, 141, 120, “[j]ustice126 489 A.2d 123-24N.H.
require jointdoes not the of errors of whosecorrection valuation

injurious appellant.” Appealeffect is not to the Town Sunapee,of of
(1985)214, 217, 153, omitted).126 A.2d (quotationN.H. 489 155

Therefore, the noutility standing challengehas to its assessment on
the that to angrounds underlying maythe fee holders be entitled
abatement.

utilityThe that the ofargues town’s treatment its easements
I,violated the of of Partprinciples uniformity and proportionality

II,Article 12 and Part Article 5 of Hampshirethe New Constitution.
It arguesalso that town’s violated prohibitionthe assessment the on

upontaxation based a classification property’sof the owner con-
II,in Part 6 of Hampshiretained theArticle New Constitution. See

686,Admin., 681,v. Dep’tSmith N.H. Revenue 141 N.H. 692 A.2dof
(1997).486, 491 “Together, provisionsthese three constitutional

just, uniform,thatrequire taxation be andequal, proportional.” Id.

It is well that the in ansettled test abatement case is
whether the is more than or hertaxpayer paying his
proportional taxes. plaintiffsshare of The have the burden
of proving disproportionality respectwith to other property
in town aby preponderancethe of the ... Toevidence.
establish disproportionality, the must show thatplaintiffs

highertheir assessment is than the of assess-general level
in thement town.

(1992)Andrews, 61, 64, 632,Appeal 136 N.H. 611 634A.2dof
omitted).citations,(quotations, and brackets

utility’sThe is on the theargument “premised fact that value
of the depended identityeasement interest on the of the taxpayer,
whether or and approacheasement holder fee holder” that “[t]his

anconstitutes and improperinconsistent classification.” See N.H.
I, II,12, 5, claim,pt.Const. art. arts. Inpt. support6. of this the

utility the in ofdisparitycites the values the interestseasement
between the of the utility underlyingassessments and the fee
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itself,that in and of neitherdisparity,holders. conclude thisWe
uponbased the ofimplies identityan unconstitutional classification

Smith, 686, 491,at 692 at norsee 141 N.H. A.2dtaxpayer,the
higherthat is than level ofgeneraldemonstrates its assessment the

Andrews,town, 64,at 611in the see 136 N.H.Appealassessment of
A.2d at 634.

bythe the trialargues adoptedThe that easement valuesutility
thisutility asserts thatcourt include non-taxable items. The

taxation, in violation of our constitu-disproportionateconstitutes
tion, exemptthe is from taxation.taxing propertybecause town

utility’s expert perthe increased the base valueSansoucyBoth and
improvements arisingfor from thepermanentacre of the easement

improve-landconstructing pipeline. permanentcost of the These
alreadythethe inherent value of easement corridorments reflect

assembled.

Sansoucyof costsutility specificThe that some theasserts
included, the oflegal prop­associated with transfere.g., expenses

surveys and environmental are noterty permits,and the costs of
estate, not be included in its assessment.real and therefore should

addition, argues Sansoucythat accounted for someutilityIn the
thisthe easements twice. We need not decidecosts associated with

issue, however, trialany error was harmless. The courtbecause
thatSansoucy’s analysis, ruling Sansoucy’s “entryrevisedadopted

of theimprovements acquiringaccounts for the valuepermanentfor
Sansoucy’s analysis included an20 acre revisedparcel complete.”

$2,500adjustment permanent improvements.of for Multi­per acre
$50,000. Thus,$2,500 in a totaltwentytimes acres results ofplying

adjustment permanentif the entire foreven we were to disallow
utility’stotal valuation of theimprovements, the trial court’s

$978,234be toonlyand easements would reduced frompipeline
$928,234. $905,600,1995 tax assessment theutility’sSince the was

it was to a taxprovewould have failed to that entitledutility still
abatement.

that ofargument adoptionthe the trial court’sreject utility’sWe
reality and isvalues fails to reflect economicthe town’s easement
utility arguesand unreasonable. Thedisproportionatetherefore

of the interests substan-that trial court’s valuation easementthe
the or its succes-tially earnings utility probablethe whichexceeds

itself, andthe of theoperation pipelinesor could achieve from
book cost.that its should be valued at netpropertycontends

possiblythe couldalready utilityhave concluded thatBecause we
cost, isits in of net book the assessmentsell excessproperty
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N.H., 485,124 atSee Public Serv. Co. N.H.Appealreasonable. of of
1185; 700, 702,471 at 122 449of Whaland,A.2d N.H. A.2dAppeal

(1982).1204, 1205
ofutility arguesThe next that the town’s 1995 itsreassessment

property illegal spotwas an assessment because it notwas
by an inprompted physicalerror the of the ordescription property

estimate,by computationala inerror the revaluation and therefore
(1991).it not bywas authorized RSA 75:8

shall,75:8 providesRSA that and in“assessors selectmen the
April year,month of in each . . . correct all that find intheyerrors
existingthe then 75:8. The notappraisal.” RSA statute does define

give statutory“errors.” “We a term that is not defined its andplain
Comm’rs,ordinary meaning.” Board Water Laconia Water Worksof

621, (1995).626,v. Mooney, 1121,139 N.H. A.2d 1125 plain660 The
ordinary meaningand of “error” is “an involvingact an uninten-

tional deviation from truth or accuracy: a mistake in perception,
recollection,reasoning, or expression.” WEBSTER’S THIRD NEW

1961).INTERNATIONAL DICTIONARY ed.(unabridged772

We conclude that the town could reasonablyhave inferred
from the four-fold appraisaldifference between Avitar’s and the
appraisal prepared by for theSansouey utility’s appeal that there
was an error in appraisalsAvitar’s of utility properties. largeThe

the appraisals signaleddifference between could have an inerror
or ofcalculation method assessment. Accordingly, the town properly

all utilityrevalued to 75:8.property pursuant RSA

Finally, rejectwe the thatutility’s argument the assessment
was invalid Sansoueybecause did not approvalobtain from the

(DRA)department of revenue administration for his contract with
1995).town,the as required by RSA (Supp.statute. See 21-J:11 The

statute does not aprovide specific remedy for violations. See id.
Therefore, the trial court did by refusingnot abuse its discretion to
grant remedial relief where such relief is required.not

To utilitythe extent the has forthset additional claims of error
that not inwere raised its notice of weappeal, deem those

Peterson,arguments 713, 714-15,waived. State v.See 135 N.H. 609
(1992).749,A.2d 750-51

Affirmed.
JOHNSON, j., sat for oral argument priorbut retired the finalto

vote; THAYER, J., for resignedsat oral toargument priorbut the
DALIANIS,vote; BRODERICK, NADEAU,final JJ., concurred;and

HORTON, J., retired, 490:3,specially assigned under RSA con-
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DALIANIS,curred; JJ., byin finaltook the votepartNADEAU and
parties.theconsent of

Strafford
No. 97-892

HampshireofThe State New

v.

Alan Cort

28, 2000December


