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T. attorney general H.M.Philip McLaughlin, (Christopher
Carter, attorney general, on and for theorally),assistant the brief
State.

Backus, (JonSolomon, Branch, ofMeyer, Rood & Manchester
orally),on the and theMeyer brief for defendant.

BROCK, defendant, Cort,C.J. Alan was after aThe convicted
J.)in ofSuperior (Fitzgerald, degreebench trial Court first assault

1(d) (1996).631:1,on daughter, appeal argueshis see RSA On he
(1)that: there to find that waswas insufficient evidence the victim

injured by being severely and that the inflictedshaken defendant
(2)injuries; testimonythe the trial court erred in admitting

of injuriesthe amount force needed to inflict on theregarding
(3)victim; trial allowingand the court erred in certain expert

Wetestimony. affirm.
1996,following August 26,The were at trial.facts adduced On the

victim approximatelywas months Although sufferingthree old.
virus,from a in goodshe was otherwise health. mother andHer

father frompicked up grandmother’sher the latter’s house at
approximately 5:00 at which time wasp.m., nothingthere unusual
about child’s At 6:00 p.m.,the behavior. motherapproximately her
left her at home with the defendant while to purchaseshe went food.
The thirtydefendant and the child were for toapproximatelyalone
forty-five minutes. The mother to daughterreturned home find her

asleep, although heralready usual bedtime was at least an hour and
a half later.

The next morning, bymother and father were awakened the
strange,child’s raspy cry. The victim would not open eyesher and

was to upunable hold her Her parents her tobroughthead.
Rochester Pediatrics and she was to Hospital.soon admitted Frisbee

The day,next the victim’s condition worsened sheand was
totransferred Dartmouth-Hitchcock Medical Center. Dr. James J.

Filiano, who,pediatrician, time,a bytreated the victim this was in
a comatose fromsufferingstate and Aintermittent seizures.
physical examination revealed hadshe sustained bilateral retinal
hemorrhaging and or ofsplitting separationthe her retinal tissues.
Dr. Filiano that injuriesestimated the victim’s occurred between

her,twenty and forty-eight hours before he saw which consis-was
tent fromwith information the victim’s mother and the defendant
that the child healthyhad until 7:00 onappeared p.m. August 26.

Dr. Filiano asked the mother and what havemight hap-father
pened injuries.to the victim to cause her Both knowingdenied the
cause of their daughter’s injuries. The mother also asked the
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she had been onhappened goneif had whileanythingdefendant
separatehad On twoanything happened.26. He thatdeniedAugust

occasions, Departmentthe Police alsofrom Rochesterdetectives
or other incident thatthey anythe if recalled accidentparentsasked
Bothinjuries. knowingfor child’s deniedbe theresponsiblecould

injuries.of daughter’sthe cause theirregardinganything
however,4, with one of the detec-September meetingwhileOn

tives,.-the Augustan incident that occurred ondefendant disclosed
Thedaughter.26 his defendant statedwhile he had been alone with
bottle,and a heholding giving asleep.that while he was her her fell

beganAs to fall to the her head made contactground,the victim
byand victimcaughthis hand. defendant awoke the herwith The

aprovided videotape demon-right leg. dayThe next the defendant
from lap. treatingof how victim had fallen his Doctorsstration the

that thevideotapevictim viewed the and concluded defendant’sthe
incident not have caused' victim’sof the could thedescription

ifinjuries. againthe defendant to see he hadquestionedDetectives
events,to and thatdescriptionto add his of he stated heanything

did not.
later, was beingtwo months while she treated forApproximately

Hospital, the victim wasspinal meningitis at Massachusetts General
(VWD). is a heredi-with von Willebrand’s disease VWDdiagnosed

abilitydisorder which affects the blood’s to clot.tary. bleeding
. degree recklesslyfor first assault forThe defendant was indicted

bench trialbodily injuryserious to the victim. The consistedcausing
of Three testifiedmostly expert testimony. expertsmedical medical

injuriesfor that victim’s were- consistent with athe State the
-significant shakingand violent incident. The defendant’s medical

injuries,did not the nature of the victim’sexpert dispute physical
VWD, thebut that victim suffered from forceopined because the

injuries very slightwas and that anecessary actuallyto cause the
injuries.fall the could have caused herbyas described defendant

degreetrial found the of first assault andguiltyThe court defendant
this appeal followed.

insufficiency arguments.makes two He first as-The defendant
presented byserts that there was insufficient evidence the State to

recklessly injuringthat acted in the victim becausedemonstrate he
the accidentinjuries byvictim’s could have been causedthe

Second, arguesthe that the Statebydescribed defendant. he
presented evidence that the defendant was the one whoinsufficient

injuries. prevail arguments,To on these “thecaused the victim’s
factmust show that no rational trier of could have founddefendant

doubt,beyond viewing lighta the in theguilt- reasonable evidence
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399, 402,v. Hodgdon,most favorable to the State.” State 143 N.H.
(1999) omitted).660, The fact(quotation “may725 A.2d 663 trier of

. . ifguilt. infer from circumstantial evidence that evidence
Evans,all rational conclusions.” v. 134 N.H.excludes other State

(1991).154,378, 383, 594 A.2d 158
inThe that there was no basis the evidence forarguesdefendant

of guilta a of first assaultfinding beyond degreereasonable doubt
testimony degreeof the as to ofexpertsbecause the State’s what

force inflict victim’s tonecessary injurieswas to the failed account
for theproperly diagnosis. disagree.VWD We

of conflicting expertThe defendant’s trial consisted opinions. The
testimony Filiano,State introduced from three Dr.experts:medical

as an inqualified expert pediatrics neurology;and Dr. William J.
Rosen, anqualified expert ophthalmology;as in and Dr. Eli H.

as inNewberger, qualified an inexpert pediatrics and the field of
Filiano, victim,child Dr. initiallyabuse. who treated the testified

theregarding types physical injuries usuallyof that suggest shaken
baby syndrome. These included: retinal hemorrhages, bleeding

brain, hematoma, edema,around the subdural cerebral and
retinoschisis.

Dr. Filiano then testified that when he first examined the victim
she unresponsive,was there jerkingwere occasional movements of

eyes,her and she had intermittent seizures. theDuring initial
examination, Dr. Filiano became concerned that there blood inwas
the back of the retinas and referred her to an ophthalmologist, Dr.
Rosen. a examination,As result of Dr. Rosen’s the victim was
diagnosed as having bilateral hemorrhages through nearly all nine
layers of each retina. Dr.Additionally, diagnosedFiliano the victim
with having both subdural hematoma and cerebral edema. Based

information,largely on this Dr. Filiano opiniontestified that in his
the “undergone]victim had an injury,”acceleration/deceleration

is,that the victim had been shaken.
Dr. Filiano also thattestified he had viewed the defendant’s

videotape demonstration of incident Augustthe on 26. He testified
that the demonstration could not theexplain injuriesvictim’s
because the supporteddefendant the victim’s head and the acceler-

of the fallvictim’s was not of sufficient force toation/deceleration
have injuries.caused the victim’s

After learning VWD,that the wasvictim withdiagnosed Dr.
Filiano testified that he re-evaluated the victim’s case to determine
if supportedVWD account,the defendant’s and he testified that the
injuries to the brain and retinas could not have been withoutcaused
a significant force. Dr.Additionally, Filiano testified that the victim
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which when the brain loses somefrom brain occursatrophy,suffered
Finally, Dr. that the victim’sof its mass. Filiano testifiedstructural

— injuries,retinal hematoma andinjuries brain subduralatrophy,
— injuriesinjuries opposedcerebral edema were tissue as to caused

bleeding.by excessive
Rosen,Dr. testified that the victim sufferedophthalmologist,The

retinoschisis, which is offrom retinal and indicativehemorrhages
that ababy syndrome. affectingHe also testified disordershaken

to not cause the in the firstability bleedingthe blood’s clot would
to to bleeding.an event would first need occur cause theplace;

Dr: his was not on theFinally, opinionRosen testified that based
found, eyes.inof blood but on its location thequantity

was Dr. Newbergerfinal witness who testifiedexpertThe State’s
that, examination,physicalon results of theopinion,in his based the

status, ophthalmological findings,the and the thevictim’s mental
syndrome. Dr.baby Newbergervictim suffered shaken testi-from

diagnosisfied this into account the of VWD. Heopinionthat took
testified, Rosen,Dr. that while victim’s disorderalso similar to the

bleed,may tendency injuriesto the could nothave increased her
expertsinitially by Althoughhave caused VWD. the State’sbeen

VWD, particularhad in thatexpertisewere all familiar with none
disorder.

-expert, Laposata,Dr. Michael was•The defendant’s medical
Dr.expert coagulationas an in and studies.qualified coagulation

injuriesthe nor that theLaposata disputed physicalneither victim’s
Rather,an force.injuries bywere caused acceleration/deceleration

disorder, a such as the onethat her VWD traumaopined givenhe
defendant, injuries.caused the victim’sbydescribed the could-have

norpreviouslythat had neither treatedDr. conceded heLaposata
thatAdditionally, he concededdiagnosed baby syndrome.shaken

Division of Generalthe of the Pediatrics Massachusettsheád
opinionhad his that because the victim sufferedHospital disclaimed

VWD, generateda as described could havefrom fall the defendant
Laposata disputedDr. alsoinjuries.force to cause herenough

injuriesinjuries opposedwere tissue aswhether all of the victim’s
bleeding.injuries byto caused

that was ofreaching guiltyIn its decision the defendant
assault, necessarilycourt evaluated thefirst the trialdegree

to thethe, experts, regardand found withtestimony of various
in of hisgave supportthat “the reasons heexpertdefendant’s

the evidence withinwere not and that other medicalopinion sound
by Dr.opinion expressedthesubstantially outweighedthis case
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court, fact,The trial as trier was free tothe of evaluateLaposata.”
experts’ credibility, testimonyvarious to resolve conflicts in thethe

State, 625,Wong, 610,in favor of the see State v. 125 N.H. 486 A.2d
(1984),262, “reject272 doing any urgedand in so thebyinferences

Evans, 384,N.H. at 594 A.2d at 158 (quotationdefendant.” 134
omitted). Thus, thewe conclude that evidence was sufficient for the

find, doubt,court abeyondtrial to reasonable that the victim’s
shaken,from to allinjuries being recklesslyresulted and exclude

other explanations.rational
that,The defendant next contends even that theassuming victim’s

injuries were caused there was toby shaking, insufficient evidence
establish that the defendant the shook thewas one who victim. We
disagree.

The presentedState evidence that the victim signshowed no
injuryof her mother leftwhen her with the defendant on 26.August

The defendant was then alone with the victim for approximately
thirty to forty-five returned,minutes. the victim’sWhen mother the

bed,alreadyvictim was in and no one had contact with her until the
morning bynext which time victim fromsufferingthe was various

injuries. Dr. Filiano injuriestestified that the victim’s occurred
twentybetween and hours toforty-eight prior his examination on

Thus,28.August clearlythe evidence showed thethat defendant
was alone infantwith the at the critical injurytime the was

(Conn. 1988).apparently 96,inflicted. v. McClary,State 541 A.2d 103
Viewing State,the record in the mostlight favorable to the we
conclude that there was sufficient evidence from which the trial
court could have beyondfound a reasonable doubt that the defen­
dant was for theresponsible injuries.victim’s

The defendant next contends that the trial incourt erred
permitting expertsthe State’s totestifyto as the amount of force

injuries.to inflictrequired the victim’s The ofadmission expert
testimony byis governed HampshireNew Rule of Evidence 702:

scientific, technical,If or other specialized knowledge will
assist factthe trier of to understand the evidence or to

issue,a fact in a qualified expertdetermine witness as an by
skill, education,knowledge, experience, ortraining, may

testify thereto in anthe form of oropinion otherwise.

trialThe court’s decision to expert testimonyadmit will upheldbe
Paris, 332,a 322,absent clear abuse of State v.discretion. 137 N.H.

(1993).582,627 A.2d 588
The defendant thatargues the trial court should have arequired

(D.C.States,seeFrye hearing, Frye 1923),v. United F.293 1013 Cir.
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required to cause victim’sto if the amount of force thedetermine
community diagno-in herinjuries accepted givenwas the scientific

parties not the Daubertsis of VWD. Because the do contend.that
Pharmaceuticals, Inc.,standard, v. Merrell Dow 509see Daubert

(1993), dogovern analysis,should our we not decideU.S. 579
by adoptionthe of NewFrye supersededthe has beenwhether test

702, see, Cressey,v. 137 N.H.e.g.,Rule of Evidence StateHampshire
(1993).402, 405, 696,A.2d 698628

Fryefor arequest hearing,trial denied the defendant’sThe court
opinion, “not ‘scientificproffered testimonythat the was andstating

It a[Frye] analysis. is not like BACsubject [bloodto aevidence’
a DNA that of materialtypeor evidence ofalcohol concentration]

analysis. subjectIt to the[Frye] simplythe isrequireswhich
. .regarding expert agreean witness . .” We withstandard rules

the trial court’s assessment.
syndrome, a termconcedes that shaken infant asThe defendant

typically vigor-mayconnote conditions which result fromused to
child, ingenerally accepteda is the medicalshaking youngously

therefore, is aquestion appeal,on whethercommunity. specificThe
reliabilityto the of testi-Frye necessarywas determinehearing

necessaryof to cause the victim’sregarding the amount forcemony
victim suffered from VWD.injuries given that the

baby syndrome generallyshaken is ac-Having conceded that
necessarily con-community,in medical the defendantcepted the

testify that such as thoseexpert symptoms,that an cancedes
victim, Thusby generally require vigorous shaking.theexhibited

applica-on is a to theappeal challengethe contentiondefendant’s
in oflightsuch to this case theexpert testimony particulartion of

contention, however, goesof This more tovictim’s VWD.diagnosis
than to theopinions ratherweight given experts’the to be the

“That there othertestimony. possibleof their areadmissibility
notweightto of the toinjuries] goes opinion[s],of the thecauses

admissibility.” McClary, 541 A.2d at 102.[their]

expertseach ofexpertise,on therespectiveBased their
to inflict the victim’snecessaryas the amount of forcetestified to

to beinjuries. Although experts professednone of the State’s
VWD, with VWD and could offerexperts on all were familiar

a victim withas minimal would causeopinions to whether force
injuries. amplehadThe defendantVWD to suffer such traumatic

validitythe ofexperts regardingto test the State’sopportunity
thediagnosis. therefore thatthe VWD We holdopinions giventheir

testimonyadmitting expertits intrial court did not abusé discretion
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regarding amount ofthe force necessary to cause the victim’s
injuries.

The arguesdefendant also a Fryethat hearing necessarywas
relative to Dr. testimonyFiliano’s direct amount ofregarding the

necessaryforce injuries:to inflict the victim’s

Studies have been done tryto to estimate the amount of
appliedforce and extrapolatedhave from other scientific

studies, and the order is in many times gravitythe force of
aapplied to child. So somewhere 4between and 10 G’s has

been considered a reasonable estimate.

Assuming, arguendo, that requiredthe State was to demonstrate
generallythat it is inaccepted the scientific community that the

requiredforce to cause shaken baby syndrome is four to ten
G-forces, any error was harmless beyond a reasonable doubt.

The State bears the burden of proving that an error is
harmless, a burden by proof beyondsatisfied a reasonable
doubt that erroneouslythe admitted evidence did not affect
the verdict. In deciding whether the State has met its
burden, we consider the ofstrength the alternative evi-

presenteddence at trial. We also consider the character of
evidence,the inadmissible including whether the evidence

was cumulative or inconsequential in relation to the State’s
evidence.

Hodgdon, 401-02,143 N.H. omitted).at 725 A.2d at (quotation663
The defense at trial was that the force oninflicted the victim was

minimal. Each of the State’s experts disputed this and described the
necessaryforce to injuries “excessive,”cause the victim’s as

“violent,” and “vigorous[].” Thus, Dr. Filiano’s specific testimony
regarding the G forces involved shakingwhen babya was cumula-

Moreover,tive. noted,as the trial court it was not required “to find
. . . the precise degree used,”of force but simply that the amount
of force used was reckless.

Intertwined with the Fryedefendant’s argument is the
contention that the State’s experts were allowed to testify as to the
amount of force required to inflict injuriesthe victim’s without the
introduction and examination of the uponmedical literature which
their opinions were based. Having held that the State’s experts
could testify toas the amount of force upon victim,inflicted the we
find this argument to be Hampshirewithout merit. New ofRule
Evidence 705 provides:
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of or inferencemay opinionin termstestifyexpertThe
of thedisclosurepriorwithoutreason thereforgiveand
other-data, requiresthe courtunlessunderlying facts or

be to disclosemay any requiredin eventexpertThewise.
on cross-examination.facts or dataunderlyingthe

nottestimony doesexperts’N.H. R. Ev. 703. The State’sSee also
based onwereopinionstheirmerely becausebecome unreliable

towas free cross-examinedefendantinformation. Theundisclosed
opinions.for theirthe basisexperts regardingthe State’s

allowinginthe trial court erredargues thatFinally, the defendant
Dr.becauseopinionsDr. Laposata’sto rebutNewbergerDr.

disagree.or Wein VWD.coagulopathylacked expertiseNewberger
correctlythe trial courtdispute thatdoes notThe defendant

abuse;childin andexpert pediatricsas anNewbergerDr.qualified
in fields doesexpertise theserather, that the doctor’she contends

of on the victim. Wethe effects VWDexperthim an onnot make
anqualified expertasa witness has beenthat becauseagree simply

testifycanthat the witnessnot meanin a area doesparticular
Hitchcock Mem.e.g., MaryChase v.Cf.,related areas.regarding all

(1995). however,50, Here,509, 512-13, A.2d 53668140 N.H.Hosp.,
Newberger basedobjection is that Dr.focus of the defendant’sthe

though heon the eveneffects of VWD victimon theopinionhis
effects.possibleof and itsunderstanding VWDthoroughalacked

togo theopinionof an“Objections expert’sto the basis
evidence, not to its admissi­andopiniontheto be accordedweight

expert’sanbasis oftestingmethod of theappropriateThebility.
Tullgren v. Philexpert.”of thebyis cross-examinationopinion

1144,604, 609-10, 484 A.2d 1148N.H.Realty Corp., 125Lamoy
omitted). Here, ample(1984) opportu­had(citation the defendant

thatof hison the basisNewberger opinionDr.nity to cross-examine
ainjuriesvictim’s withoutnot lead to thewoulddiagnosisa VWD

to testallowed the defendantThis cross-examinationtrauma.severe
given byshould beopinionNewberger’sthat Dr.weightthe

withfamiliarity or lack thereofNewberger’sdemonstrating Dr.
allowinginits discretionThus, not abusethe trial court didVWD.

testimony..Newberger’sDr.

Affirmed.

finalto thepriorretiredJOHNSON, J., argument butsat for oral
to theJ., argument resigned priororal butvote; THAYER, sat for

retired,J.,HORTON, spe-BRODERICK, J., concurred;vote;final
490:3, concurred.under RSAcially assigned


