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Rockingham
No. 98-249

Tyler Development Corp.Road

v.

LondonderryTown of

28,December 2000

Shadallah, Salem,Steven G. of by orally,brief and for the
plaintiff.

Bureau, (David&Grinnell of Londonderry R. Connell on the
brief orally),and for the defendant.

H. Waugh, Jr.,Bernard Concord, brief,of by for the N.H.
Association,Municipal as amicus curiae.

L. Concord, brief,David Harrigan, of by for ProgramStatewide
of Environment,Action to Conserve Our as amicus curiae.

NADEAU, defendant,J. The the Town of (town),Londonderry
J.)appeals Superiorthe Court’s (Murphy, ruling that application of

79-A:7, 1999)RSA V (Supp. to plaintiff’sthe land is unconstitution-
ally retrospective. The plaintiff, Tyler Road Development Corpora-
tion, cross-appeals the trial court’s determination that the court

jurisdictionlacked to abate taxes aagainst portionassessed of that
land. We affirm in part, reverse in part, in part,vacate and remand.

The parties stipulated to following 1995,the Infacts. the plaintiff
acquired adjacenttwo parcels of land in Londonderry. The prior
owners had parcels use,enrolled the two into current inone 1983

1995,and the other in 1991. In July plaintiffthe received conditional
fromapproval Londonderrythe Planning Board to create a twelve-

(Phase I).lot subdivision on the 1995,land In August plaintiffthe
began improving an access road to Ithe Phase subdivision.
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from1996, approvalconditionalJanuary the receivedplaintiffIn
II).(Phasea subdivisioncreate nineteen-lotboard toplanningthe

shortly thereafter.beganII roadPhase accessto theImprovements
1996, landthe town assessedAprilandSeptember 1995Between

lots,I on aof the twelve Phaseeachagainsttaxeschangeuse
79-A:7, TheV,as in 1991.basis, amendedto RSAlot-by-lot pursuant

a for abatement.requestand filedtax billsthe twelveplaintiff paid
to theplaintiff appealedand therequest,theThe town denied

theassessedcourt, had improperlythat the townarguingsuperior
79-A:7, The addition-plaintiffYtaxes under RSAchangeland use

thearguing that becausedeclaratory judgment,ally forpetitioned
amendments,1991 theprior to theinto current useplacedland was

The plaintiffwas unconstitutional.of those amendmentsapplication
upontax assessmentsanticipated changeland usethat theargued

illegal.similarlyII would bethe Phase lots
lot-by-lot to assess1997, town used the methodIn theFebruary

paid theplaintiffII lots. Theon the Phasechangeland use taxes
an abatement.requestbut did nottaxes

theappealtax andthe abatementThe trial court consolidated
that the 1991The court ruledpetition.declaratory judgment

79-A:7, V, the town to assesswhich permittedto RSAamendments
basis, unconstitutionalon a werechange lot-by-lottaxthe land use

townlots, an abatement. ThePhase I and orderedto theappliedas
toplaintiff’sthat the failurecourt also heldruling.this Theappeals

the court ofdeprivedPhase II lotsfor therequest an abatement
The plaintiffas to those lots.an abatementjurisdiction to order

ruling.thiscross-appeals
ofpurposescheme. TheFirst, current use taxationwe discuss the
ofis theencourage preservationstatute touse taxationthe current

1999). statute, aUnder the(Supp.79-A:lspace. See RSAopen
“farm,”by enrollingratespropertylower taxtaxpayer, can receive

to“forest,” spaceland as land” be assessed“open“unproductive”or
1999).79-A:2, IX This(Supp.value.” See RSA“current useat its
highera rateto avoid taxation atthe landownerenrollment allows

changedthe land isfair market value. Whenland’suponbased the
assessment, ituse fallsfor currentlonger qualifiesa that noto use

theuse, againsttax is assessedchangeand a land useout of current
1999).79-A:7, I (Supp.RSAof land. Seemarket value the

79-A:7whether RSANext, questionconstitutionaladdress thewe
statute,“Everyplaintiff’sto land.theretrospectively appliedwas
existingunderrights, acquiredaway impairswhich takes or vested

attaches aduty,a new orlaws, imposesobligation,or creates a new
alreadytransactions or considerationsrespectin todisability,new
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1,apast retrospectivemust be deemed law.” pt.N.H. Const. art.
23.

In I taxconcluding that the Phase assessment was unconstitu-
tional, superiorthe court onsubstantiallyrelied our decision in

(Currentthe JusticesOpinion Program),Use Reimbursementof
270, (1993),137 N.H. 627 A.2d 92 implicit suppositionand our that

the relevant transaction for isanalysis when land is inenrolled
use,current rather than when land isthe removed from current use.

The urgestown us to from indepart reasoningour that opinion and
declare the relevant transaction to be when the land is removed

follow,from current use. For the that inreasons adversarialthis
proceeding, reluctantlywe fromdepart the inmajority Opin-view

(Currention the Justices Use Program),Reimbursement andof
adopt the reasoning of the dissent. CitySee v. ofSchoff
Somersworth, 583, 586, (1993).783,137 N.H. 630 A.2d 785

(CurrentIn Opinion the Justices Use Reimbursement Pro-of
gram), we were asked an inwhether “either increase the rate of

changeland use tax or impositionthe of a penalty for a land use
change on land inalready current would beuse” unconstitutional.

(CurrentOpinion the Justices Use Reimbursement Program),of
273,137 N.H. at 627 A.2d at justices94. With two dissenting, the

majority held that such a change would violate the prohibition
against retrospective laws. majorityThe relied upon Cagan’s, Inc. v.

HampshireNew Department Administration,Revenue 126 N.H.of
239, (1985). (CurrentA.2d490 1354 See Opinion the Justices Useof
Reimbursement Program), 278,137 N.H. at 627 A.2d at 97.

Cagan’s, Inc. is Ininapposite. Inc.,Cagan’s, we that theheld
imposition of a new tax upon vending machine sales from previous
years was Cagan’s, 249,unconstitutional. Inc. 126 N.H. at 490 A.2d
at 1361. tax,Prior to the enactment of that no tax whatsoever had

uponbeen levied the vending machine sales. The question presented
in Cagan’s, Inc. is fundamentally questiondifferent from the
presented in the case at bar questionand from the answered in

(CurrentOpinion the Justices Use Reimbursement Program).of
From the first implementation of systemthe current use in the early
1970’s, a changeland use tax has been assessed when land falls from

1973).current use. See RSA 79-A:7 It(Supp. does not follow from
Inc.,our decision in Cagan’s, striking sales,down a tax uponnew old

athat changed taxation appliedmethod to an existing upon thetax
future market value of land being removed from current use would
also be unconstitutional.

analysisOur in Shangri-La, Inc. v. State New Hampshire, 113of
440,N.H. (1973),309 A.2d 285 case,is instructive. In that the
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taxingprovisionvaliditychallengedtaxpayer of an income taxthe
priorpurchasedappreciated to thean asset that wasvalue ofthe

provision, See id.but sold after that date.ofdate thatenforcement
correctly held that the taxable event441, at 286-87.Weat 309A.2d

profit,upon taxpayer’s the asset wasof or whenrealizationthewas
ifto reason that444, at 288. It309 A.2d standsSee id. atsold.

realized, are taxed whenand salesincome isincome is taxed when
changes when land usemade, are taxedthen land usesales are

changes.
unfairly “trap”holdingplaintiff argues investorsthat willThe our

systempropertyplace into the current usetheir investmentwho
change method,expecting particular and that ittaxationland usea

disagree.pre-1991right taxation method. Weto thehas a vested
systempurpose tois not facilitateFirst, of current usethethe

contrary,plaintiff suggests.development To the theof land as the
encourage preservationsystem developed the oftouse wascurrent

Hampshire. Further,open space the79-A:l.in New See RSA
any rights because,plaintiff aseffectedvested werecannot assert

profferedplaintiff concedes, trial court thatat theno facts werethe
asuch claim.would substantiate

istransaction when thethat the relevantwe holdBecause
judgment superioruse, theoffrom current theis removedland

unsupported. thethat the town assessedThe record reflectscourt is
Septemberchange 1995Ion Phase land betweentax theland use

postApril datedate the enforcement1996.These assessmentsand
application amendments,of theseTheof the 1991 amendments.

therefore, was-not unconstitutional.
superiorAccordingly, that thecourt’s declarationreverse thewe

application Phase I land unconsti-to wasof the 1991amendments
granted. it ruled theBecausethe abatementtutional and vacate

superiorunconstitutional, court did notthewereamendments
plaintiff’s of thethat the initial calculationassertiontheaddress

superior to determinefor the courtWeremandwas incorrect.taxes
accurately Forcalculated. thewasif initial tax assessmentthe

superior judg-however, court’sfollow, thewe affirmreasons that
requestjurisdiction forto the abatementreviewment that it lacked

necessary respectproceedings towithareII No furtherPhase land.
request.abatementthat

plaintiff’splaintiff argues 76:17-c, II and thethat RSAThe
jurisdiction.gavejudgment petitiondeclaratory Wethe trial court

disagree.
legislatureof asintent thefinal arbiter of the“This court is the

construing meaning weexpressed itsWhenwords of a statute.in the
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statute,inlanguage possible,first examine the found the and where
ascribe plain ordinary meaningswe the and to words.” Appeal of

(2000). “(W]eLumen, 82, 86, 737,145 N.H.Van 750 A.2d 740
partsconstrue all of a statute to itstogether effectuate overall

unjustto an orpurpose and avoid absurd result.” Id.
76:17-c, 1999)RSA II (Supp. provides:

If, an appeal pursuantwhile to RSA 76:16-a or 76:17 is
pending, subsequent taxes anusingare assessed assess-

value to byment later found be incorrect the ofboard tax
court,and land or theappeals superior the selectmen or

taxes,assessors shall abate such subsequent using the
correct assessment byvalue as found the board or the
court, even if no abatement request or appeal has ever been
filed with to suchrespect subsequent taxes.

76:17-c,RSA II applies only to land that was subjectthe of the
initial appeal,abatement and tonot other land a taxpayer maythat

76:17~e,own. II give jurisdictionRSA did not superiorthe court to
abate the uponassessments the II land plaintiffPhase because the
never filed a request for abatement toas these assessments.

plaintiffThe judgmentasserts that its declaratory petition was
byproperthe vehicle to challengewhich the constitutionality of the

town’s taxation agreemethod. conclusion,We with this limited but
nevertheless hold that the petition did not obviate the need for the
plaintiff to comply with the statutory prerequisites obtainingfor an
abatement.

Hampshire“The New tax abatement . . . providestatutes the
exclusive remedy available to a taxpayer dissatisfied with an
assessment againstmade his property.” LSP Assoc. v. Town of

369, 374,Gilford, 795, (1997).142 N.H. 702 A.2d 798 The tax
abatement requirestatutes a totaxpayer requestfirst an abatement

and,from municipal dissatisfied,the ifassessors to seek relief from
either the board of tax appealsand land or superiorthe court. See

(1991 1999); 1999).RSA 76:16-a Supp.& (Supp.RSA 76:17
plaintiffBecause the requestednever an ofabatement the Phase

taxes,II jurisdictionthe court had no to abate them. The superior
jurisdictioncourt’s to Assoc.,abate taxes is appellate only See LSP

374,142 N.H. at 702 A.2d at 798. It jurisdictionhas no to abate taxes
absent a prior request for an abatement withfiled the town’s
assessors.

part;in reversed in part;Affirmed
vacated in part; and remanded.
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the finalpriorretired toJ., argument butJOHNSON, for oralsat
DALIANIS,JJ., concurred;C.J.,BROCK, BRODERICKandvote; and

490:3, con-retired, under RSAHORTON, J., specially assigned
byfinal voteDALIANIS,JJ., in theparttookcurred; andNADEAU

of the parties.consent

Grafton
98-426No.

Donna PierreSt.

v.

Stephen Elgert, M.D.

28, 2000December

Gilford, theIV, orally,brief and forbyofMulligan,B.Edward
plaintiff.

(W Abbott,P.L.L.C., Jr. andHollis, Kirkof Concord&Sulloway
brief, orally), for theMr. Abbotton andMurdough theSarah S.

defendant.

Pierre, Supe-appeals theDALIANIS, Donna St.plaintiff,TheJ.
defendant,J.) motion of the(Fitzgerald, grant of therior Court’s

M.D., negligencein her medicalverdictfor directedElgert,Stephen
and remand.case. We reverse

10, 1993, theDecemberundisputed.facts are OnfollowingThe
secondplaintiff’sdelivered thedefendant, physician,the plaintiff’s

hemorrhage.began todelivery, theFollowing plaintiffthechild.
uterus, the defendant determinedtheexamining plaintiff’sAfter

and thatfrom the uterusseparatedplacenta partiallythe hadthat
site on theinsertionplacentalcame from thehemorrhagingthe


