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other(D.N.H. 1995), onoverruled1183, 1192-97Inc., F. Supp.882
1996).(1st413, n. 11 Cir.42976 F.3dgrounds,

remanded.andAffirmed
J., retired, as-HORTON, speciallyconcurred;BRODERICK, J.,

490:3, concurred.RS'Aundersigned
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(Janice Rundles,K.McLaughlin, attorney generalT.Philip
fororally),and theon the briefattorney general,assistantsenior

State.

Concord, anddefender, by briefEvans, ofappellateassistantRisa
orally, for the defendant.

Glanville,defendant, was convicted afterNADEAU, CharlesJ. The
J.) armedattemptedof(Lynn,in Courtjury Superiora trial

(1996).(1996) (amended 1999); RSA 636:1629:1robbery. See RSA
by improperlyerredthat trial courtargueshe theappeal,On

indictment, suppresshis motion toby denyingandhisamending
and remand.We reverseevidence.

robbery. Thearmedcharged attemptedwas withThe defendant
that the defendantallegedindictment

theft,to commit aattemptingofin the course[pjurposely,
Mainbuilding onHampshireBank of Newentered the
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Hampshire gun,Littleton,Street, New armed with a “BB
reasonably appeared deadly weapon,[sic] awhich to be as

saying, your money shoot”,awell as note “Giveme all or I’ll
wearing face,awhile mask which obscured his which note

was to withintended threaten another the imminent use of
physical force, which,all of under the circumstances as the

be,defendant them to was an actbelieved or omission
constituting stepa substantial toward the commission of

robbery.the crime of

trial,Prior to the defendant moved to strike from the indictment
language, gun, reasonably appearedthe “armed with a BB which to
deadly weapon,” arguing III,a 636:1,be that under RSA the State

required prove actuallywas to that the defendant was aarmed with
deadly weapon. language read,The State moved to amend that to

gun, reasonably appear“armed with a BB so that he would to the
deadly weapon.” superiorvictim to be armed with a The court

reasoning argued [thatamend,denied the motionto that it “couldbe
was]the amendment more than a matter of form.” courtThe ruled

originally sufficiently chargeddrafted,that as the indictment the
felony attempted robbery.defendant with the class A of armed The

prevail requiredtrial,court concludedthat to at the State would be
prove:to

(1) specificthat the defendant had the intent or conscious
(a) (b)object bybank,to commit a theft from the threat-

ening person physical force,another with fear of immediate
(c) through gun personuse of a BB that the other would

(2)reasonably deadly weapon,believe was a and that the
engageddefendant in conduct which constituted a substan-

step plan.tial toward the effectuation of this
jury chargeThe trial court’s accorded with this instruction. The

attempted robbery,defendant was convicted of armed and this
appeal,followed.

argues constructivelydefendant that trial courtthe amended.The
Althoughthe indictment. the trial court denied the toState’s motion

argues by subsequently instructingamend, the defendant that the
jury specificallythat the must showState the defendant intended to

gun person deadlyBBuse a that another would abelieve to be
weapon, the court added an element that was absent from the

originally arguesThus,indictment as drafted. the defendant that
effectively permittedthe trial court an amendment of insubstance

HampshireI,violation of Part 15 ofArticle the New Constitution.
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indict-not thecourt did amendthat the trialcountersStateThe
allegations.itsment, clarifiedbut rather

ofconvictedbeingfromI, a defendantprotectsArticle 15Part
Elliot,v. 133 N.H.Statein an indictment. Seechargednota crime

(1990). Thus, freelycannotjudge“a trial764, 304, 307759, A.2d585
v.Stategrand jury.”of aon the oathbroughtindictmentsamend

(1997).560, 121, 122689 A.2dPrevost, 559,N.H.141

athat effectswould be oneamendmentimpermissibleAn
offense. Becauseor adds ancharged,in offensechange the

automatically consid-ischargedof the offensean element
indictment, instructing theof anof the substancepartered

jury substan-by grandthechargedon an element notjury
forgroundsisthe offense and thereforetively changes

automatic reversal.

omitted). judge may,A trialandellipsis, citation(quotation,Id.
dohowever, as “such amendmentsform of an indictmentamend the

that have beenonly chargestried onrightthe to bejeopardizenot
764,Elliot, at 585 A.2d at 307133 N.H.by grand jury.”on apassed

(1986).omitted); see RSA 601:8(quotation
what thethat we determineargument requiresThe defendant’s

instructionwhether the trial court’sjury charged, andgrand
or whatinsufficiency changedotherwise a legalwhat was“supplied
Settle,v. 132 N.H.under oath.” Stategrand jurythe had returned

(1990).626, 631, 895, 898570 A.2d

is not whethersufficiency]indictment’sThe true test an[of
more definite andbe madepossiblythe indictment could

everyit element of theallegescertain but rather whether
tolanguage sufficiently apprisein definitechargedoffense

must be topreparedof what or[he she]the [defendant]
meet for trial.

omitted).(quotationId.
with attemptedin case the defendantchargedThe indictment this

Bfrom a classRobberyA is elevatedrobbery, felony.armed a class
“(a) actually armedthe Wasfelonyto a class A wdiere defendant:

(b) to the victim toReasonably appearedordeadly weapon;with a
(c) toattemptedInflicted ordeadly weapon;with a orbe armed

636:1,of another.” RSAinjury personor on theinflict death serious
Aelements’ of the classIII. factors “are each ‘essentialThese

specificallyone of which must berobbery,of at leastfelony armed
Prevost, 141robberyallegingin an indictment” armedset forth

omitted).(citation561, 122at 689 A.2d atN.H.
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if,A person guilty attemptis of an to commit a withcrime
committed,a purpose that a crime be he does or toomits do

which, under the circumstances asanything he believes
be,to orthem is an act omission a substantialconstituting

ofstep toward the commission the crime.

629:1,RSA I. To charge the defendant with attempted armed
robbery, felony,class A the indictment required allegewas to that

(1) (2)purposethe defendant with a to commit robbery,armed
committed acts a substantialconstituting step toward the commis-

thatsion of crime.
not properly chargeThe indictment did the defendant with the

class A offelony attempted robbery.armed It is thatundisputed the
State intended for the to chargeindictment the defendant with a

(b) 636:1, III,violation of of RSAparagraph which that therequires
objectdefendant be armed with an that “reasonably to theappeared

111(b)636:1,to ... deadlyvictim be a RSAweapon.” (emphasis
added). indictment, however,The alleged only that the defendant

BBwas armed with a “whichgun reasonably appeared to be a
deadly weapon.”

Because assume that all words in a“[w]e statute were meant to be
Smith, 449,Town v.given meaning,” 453,131 N.H. 556of Wolfeboro

755, (1989),A.2d 757 we conclude that words “tothe the victim” are
(b). Thus,essential to paragraph we conclude that an indictment

or,which fails to aanymake reference to victim in ofthe case an
victim,attempted robbery,armed the intended is legally insufficient

(b).chargeto a violation of paragraph

Despite legalthis the trialinsufficiency, court instructed the
itjury that could find the defendant guilty attemptedof armed

ifrobbery it found that the defendant specific“had the intent . . .
to an instrumentalityuse which would reasonably appear to the
victim to be a deadly weapon.” We conclude that court’sthe

“suppliedinstruction what was otherwise a legal insufficiency” to
I,the indictment and violated the defendant’s Partrights under

Elliot,Article 15 of Hampshirethe New Constitution. See 133 N.H.
764, 307; Settle, 631,at 585 A.2d at 132 N.H. at 570 A.2d at 898.

express opinionWhile we no as to whether the trial court’s
instruction correctly interpreted 636:1, III,RSA 629:1 and RSA we
hold that it improperly amended the indictment.

The State’s remaining arguments are without merit and do not
See, 321,warrant further discussion. e.g., Vogel Vogel,v. 137 N.H.

(1993).322, 595,627 A.2d 596 Because trialwe reverse the court’s
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above, to address thewe declinereasons statedorder for the
second issue.defendant’s

Reversed and remanded.

to the finalTHAYER, J., resigned priorbutargumentsat for oral
concurred;DALIANIS, JJ.,C.J.,vote; BROCK, BRODERICK andand
490:3, con-HORTON, J., retired, under RSAassignedspecially

DALIANIS, JJ., byin final votecurred; took thepartNADEAU and
of the parties.consent
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