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Lloyd,in v.of the See Lake the HillsVillagethe owner vehicle. of
(Ill. Ct.)524, senseApp. (recognizingN.E.2d common591 526

owner),by appealthat a vehicle is driven itsbeingpresumption
1992).(Ill.denied, an rise to agaveN.E.2d 455 Such inference602

ofsuspicion a violationcommittingreasonable that the driver was
initi­properlyWe conclude that the officerRSA 263:64. therefore

drivingwasstop investigatea traffic to whether the defendantated
919,Pike,in law. v.his vehicle violation of the See State 551 N.W.2d

1996)(Minn. tothat where officer has reason(recognizing922
is rule not Lake indriving, apply); Villageowner not doesbelieve of

Hills, 526. We the trial dismissalthe 591 N.E.2d at reverse court’s
proceedingsremand for further consistent withchargesof the and

opinion.this

Reversed and remanded.

C.J., Broderick,Brock, J.,and concurred.
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NADEAU, Funai,plaintiffs,J. The Richard and Cheryl appeal the
J.){Abramson,Superior Court’s of ingrant summary judgment

defendant,of Metropolitanfavor the Property Casualtyand Com-
pany (Metropolitan), ruling that the clear and unambiguous lan-
guage of the parties’ policyinsurance the ofrequires consent both
parties before arbitration can occur. affirm.We

1994,The factsfollowing undisputed.are In March plaintiff
Richard Funai inwas an automobile and damages.accident suffered

accident,At the time of the plaintiffsthe were byinsured Metro-
politan. plaintiffs broughtThe a claim against the insurance com-

car,pany of the driver of $20,000.00,the other which was settled for
the full amount available under that policy.motorist’s Metropolitan

to 5,consented the settlement in a letter dated December 1996.
At some point, plaintiffsthe tocame believe that their damages

$20,000.00,exceeded theyand requested that Metropolitan cover
these damages under the uninsured provisionsmotorist of their
policy. Negotiations between plaintiffsthe Metropolitanand were
unsuccessful, 14,in 1998, letter,and an April plaintiffsthe asked
Metropolitan to enter into binding arbitration to settle their
dispute. Metropolitan refused.

Metropolitan itcontends is entitled to refuse to arbitrate based on
policy language requiring onlyarbitration upon the written consent
of both parties. This section of the policy provides that a person who
is entitled to collect damages because of an uninsured motorist claim
will recover an amount bydetermined agreement between the
insured and Metropolitan. states,The policy unambiguously “[u]pon
written consent of parties,both any disagreement will be bysettled
arbitration.”

plaintiffsThe argue that two other sections of policythe support
their contention that Metropolitan effectively consented to arbitrate
when it consented to settle the underlying claim. The first section
provides that if either party arbitration,does not consent to the
insured must suit in proper“[f]ile the court against the owner or
driver of the uninsured motor vehicle and [Metropolitan].”

Following Metropolitan’s arbitration,refusal to consent to the
plaintiffs initiated this declaratory actionjudgment seeking a ruling
that Metropolitan is required to arbitrate the claim.plaintiffs’ After
considering motions for summary judgment from both parties, the
superior court granted Metropolitan’s motion. appealThis followed.
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First,arguments. they arguemake twoappeal, plaintiffsOn the
inthus should beambiguous,is and construedpolicythe insurance

Second, that thereby they arguearbitration.requiringtheir favor
mightwhich establish that Met-questionis an unresolved factual

with“estopped” refusing disagreefrom to arbitrate. Weropolitan is
arguments.both

grant summary judgment,the of we consider thereviewingIn
to non-lightaffidavits in the most favorable thepleadingsand

fact,genuineif is no issue of material andmoving party, and there
law,to a matter of themoving party judgmentif the is entitled as

summary Royalof is See v. Ins.grant judgment affirmed. Weaver
(1996).780,America, 781, 975,140 N.H. 674 A.2d 977Co. of

isgeneralwe insurance ruleinterpret policies, “[t]heWhen
the of theexpectationsthat the court will honor reasonable

252,Morrison, 250,Amica Ins. v. 130 N.H.Mut. Co.policyholder.”
omitted).(1987)199, 200 construe the(quotation536 A.2d “[W]e

person positionof a reasonable in the ofpolicyterms the as would
on the areading policythe based more than a casual ofinsured as

Co., 560, 561,v. Mut. 142 A.2dDeyette Libertywhole.” Ins. N.H. 703
omitted).(1997)661, (quotation662 While we construe insurance

policy ambiguous,in favor of insured the is we willpolicies the when
it anambiguity simply againstnot an to resolve insuranceforce

Co., 149, 151,Ins. 141 N.H. 679company. See Whitcomb v. Peerless
(1996). to575, “Policy ambiguityterms can asA.2d 577 create

coverage only may reasonablywhen the differ about theirparties
Co., 252,Ins. atinterpretation.” Amica Mut. 130 N.H. at 536 A.2d

omitted).(quotation200
ofplaintiffs urge by consentingThe us to find that to settlement

claim,injury Metropolitan rightthe waived itsunderlying personal
Alternatively,trial theplaintiffs’to a to resolve insurance claim.the

that consent to settlement of theplaintiffs argue Metropolitan’s
is also to arbitrate theunderlying plaintiffs’claim consent

plaintiffsthe would be unableunderinsured motorist claim because
bothbrought againstto with the that suit becomply requirement

of if theMetropolitan and the driver the underinsured vehicle
agreenot to arbitration.parties did

where,essence, ambiguityIn have us findplaintiffsthe would
instead, in if notare conditions the whichpolicythere interrelated

forcarefully policycan difficulties theunanticipatedhandled create
holder.

Insur-Metropolitan “StraightSection 4 of the Talk Automobile
inPolicy” provides pertinent part:ance
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any person legally damagesWhether is entitled to collect
coverage][for section,uninsured motorists under andthis

person entitled,the amount to which such is will be
by agreement person [thedetermined between that and us

Uponinsurer]. parties, anyofwritten consent both dis-
agreement bywill be settled arbitration.

party ques-If either does not consent to arbitrate these
tions, the insured shall:
(a) proper againstFile a lawsuit in the court the owner of

[the [sic]insurer],the uninsured motor vehicle and us of if
against [theunknown, insurer];such owner is us and

(b) Upon filing,give copies[the insurer]us of the summons
complaints byand filed action;the ininsured that and

(c) judgment judgmentSecure a in that action. The must be
appeal, appealthe final result of an actual antrial and if an

is taken.

againstIf the insured filed suit the owner or driver of the
[the rightinsurer]vehicle,uninsured motor we have the to

legal liability damagesdefend on the issues of the of and the
byowed such owner or driver.

Simply put, questionthe with which we are confronted is this: Is
it Metropolitan’smore reasonable for the insured to conclude from
consent to settlement that it consented to arbitration and waivedits
right givetrial, up rightto or that it did trial,not its to but waived

right require againstits to suit driver ofthe the underinsured
against company?vehicle as a condition of suit the We believe the

only interpretationreasonable is the latter.
plaintiffs MetropolitanIf the or had intended to withdeal

policy underlyingarbitration under the at the time the claim was
partysettled, either plaintiffscould have raised the issue then. The

requested companycould have the to consent to arbitration before
they Metropolitandecided to settle. settle,When to itconsented did

protect againstso to its interests as the uninsured motorist. There
is no correlation between consent to settle and consent to arbitrate.

Acceptance plaintiffs’ argumentof the that consent to settle is
require bytantamount to consent to arbitrate would us to find

implication by Metropolitan righta waiver of its to submit the
dispute “‘[w]heneverto It istrial. axiomatic that a case involves

partiesfact,contested issues of material the are finalentitled to a
hearing they may produceor a trial at which evidence and submit
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WIEBUSCH, NEW HAMPSHIRE5 R.law.”arguments on thewritten
practice 41.03,§ at 264Practice, and ProcedureCivil

damages(1998). Furthermore, additionalplaintiffs’ allegedif the
imply by Metropoli­waiver$1,500.00, holdingsuch a wouldexceed

pt.by jury.to trial See N.H. Const.righttan of its constitutional
724,719,Bank, 132 N.H.I, 20; Savingsv. U.S.Lowellart. see also

a(1990) jury trial inright to184, (discussing the187572 A.2d
suit).of contractbreach

clearwithout arightof such awill not find waiverWe
v. Marylandto A.W. Therrien Co.by a do so. Seepartyexpression

(“waiver(1951)179, 182 is the180, 181-82,Co., 84 A.2d97 N.H.Cas.
a knownor ofrelinquishmentabandonmentor intentionalvoluntary

tono reasonMetropolitanthat hadwe findBecauseright”).
withlitigate disputeitsrightits toregardinganticipate implications
withplaintiffs to settleit consented to allow theplaintiffs whenthe

itsmotorist, waivedMetropolitanwill not findweunderinsuredthe
to trial.right

is fromMetropolitan estoppedthatarguealsoplaintiffsThe
ofthe burden“The bearsplaintiffto arbitrate.denying consent

Cameron Sodan claim.” A.J.estoppelelements ofestablishing the
290,275, 281, 294Co., 700 A.2d142 N.H.Ins.Farms v. Continental

four(1997). provethe torequires proponentclaimestoppelAn
elements:

material factsfirst, or concealment ofrepresentationa
facts; second, topartytheof thoseknowledgemade with

igno-must beenwas made haverepresentationwhom the
matter; third, the representationof therant of the truth

of theinducingwith themade intentionmust have been
fourth,it; other mustpartyand therely upontopartyother

to orrepresentation hisrelyto theuponhave been induced
injury.her

omitted).(quotationId.

plaintiffsthesummary judgment,forIn their cross-motion
fact andof materialgenuineno issuesthat there wererepresented

Rather, theyoffinding estoppel.asupportfacts thatoffered no
settlement, inMetropolitan,to the“[b]y consentingthatargued

torequire plaintiffthethat it would noteffect, the’ plaintiffsaid to
plaintiff’sto resolve theof litigationand riskexpenseundertake the
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againstclaim the other Upondriver.” this scant itoffering, would
have improvidentbeen for superiorthe court to find estoppel.

Affirmed.
DALIANIS, JJ., concurred; HORTON, J., retired,BRODERICK and

GROFF, j.,and justice,superior specially assignedcourt under RSA
490:3, concurred.
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