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againstclaim the other Upondriver.” this scant itoffering, would
have improvidentbeen for superiorthe court to find estoppel.

Affirmed.
DALIANIS, JJ., concurred; HORTON, J., retired,BRODERICK and

GROFF, j.,and justice,superior specially assignedcourt under RSA
490:3, concurred.
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DALIANIS, defendant,J. Johnson,The Terry S. was byconvicted
a jury of four counts of aggravated felonious sexual assault. See

(1996) (amended 1999).632-A:2,RSA I On appeal, argues,he among
things, J.)other the Superior (Mohl,that Court byerred admitting
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Needham, witnesscomplainingtheof Robininterviewvideotapeda
and remand forBecause we reversegirlfriend.and the defendant’s

issue, not the defendant’swe do considertrial on thisa new
arguments.remaining

undisputed.the or arein recordfollowing appearfacts eitherThe
to aan statement5, 1998, unsworngaveNeedhamJuneOn

office.Attorney’sCountyin Straffordadvocate thevictim-witness
a officer watchedpoliceandvideotapedwasHer statement

thatgaveas it. She statedmirror shetwo-wayathroughNeedham
had inter-1998, sexualMayin the defendantoccasionson three

consent, on one occasion penetratedandwithout hercourse with her
videotapedrecanted herNeedhamthrough force.her digitally

oath25, 1998, an affidavit undersigningon Novemberstatement
was consensual.thehad with defendantanythat sex shestating

videotapedto exclude thetrial, movedthe defendantPrior to
hearsay. Followinginadmissiblethat it wasgroundon thestatement

recanted, that thecourt ruledtheagainNeedhamhearing at whicha
the resid-substantially underadmissiblewasvideotaped statement

803(24). trial,AtN.H. R. EV.rule. Seeexception hearsayto theual
assault her.sexuallynotdidtestified that the defendantNeedham

evidenceonlyState’s substantivewas thestatementvideotapedThe
assaults.allegedthe sexualof

to proveinoffered evidencean out-of-court statement“Hearsay is
v.Simpkinsstatement.”in theof the matter assertedthe truth

(1995)772, (quotation774Snow, 735, 737, 661 A.2dN.H.139
of theomitted). it falls within oneunlessinadmissibleIt is

a trial court’swill not reverseId. “Weevidentiary exceptions.rule
an abuse of discretion.admissibility of absenton evidenceruling the

discretion, must demonstratethe defendantan abuse ofTo show
to theor unreasonableclearly untenableruling wasthat the court’s

477, 482, A.2d743Young, 144 N.H.case.” v.of his Stateprejudice
omitted).(citations(1999)1275, and quotation1280

if it isexception, “[a]under the residualmay be admittedHearsay
foregoing excep-of theby anycoveredspecificallynotstatement

guaranteescircumstantial803], having equivalentbutRuletions [in
803(24). admissible, theTo beN.H. R. EV.of trustworthiness.”

fact; . . .aas evidence of materialalso be “offeredmuststatement
anyit thanwhich is offeredpointon fortheprobativemore[be]

through reason-may procureproponenttheevidence whichother
rules and theof theseefforts; general purposes. . . theandable

of theadmissionbybe servedjusticeof best[must]interests
Id.question.”instatement
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The trial court its by admitting videotapedabused discretion the
First,forstatement several reasons. didthe court not consider

toNeedham’s motive lie shewhen made the statement.videotaped
(10th 1995).Tome, 1446, 1453See United States v. 61 F.3d AsCir. the

concedes,State the of this “strong.”evidence motive was At the
pretrial Needham testified that inhearing, videotapedshe lied the
statement angry jealousbecause she was with the defendant and
about his ongoing relationship with another woman. She acknowl­
edged that her andjealousy anger caused her to threaten the

twice, home,girlfrienddefendant’s break into her file a policefalse
harassment, clothes,ofreport accusing her thedestroy defendant’s

byand attack the hittingdefendant him with a telephone and
himburning with a cigarette. Needham testified that she filed the

false report girlfriendabout the dayon the same that she first
accused the of Althoughdefendant rape. the trial court observed

vindictive,that Needham not “appeardid or bymotivated personal
animus” and toappeared tellingbe the truth on the it didvideotape,
not acknowledge that ashe had motive to lie.

Second, the court failed to consider factthe that Needham
recanted twice before trial: aonce in sworn again,affidavit and in

pretrialher testimony. Moore,See v. 1508,United States 936 F.2d
(7th 1991).1516-17 Cir. The State argues that pretrialNeedham’s

testimony therecanting videotaped statement was not credible. The
trial court correctly did relynot upon its determination that
Needham’s recantation was not credible to assess the videotaped
statement’s trustworthiness.

Third, the court found the videotaped statement trustworthy,
in part, gavebecause Needham it in an official setting, policeunder
observation. The court ruled that circumstances,“[u]nder these the
importance of the oftruthfulness her statements was certainly
impressed upon her.” These circumstances are not equivalent to
giving a penaltystatement under however,of perjury, and do not
contain the guaranteessame of trustworthiness. See United States

York, (7th 1988).v. 221,852 F.2d 226 Cir.
Fourth, courtthe found admissible,the videotaped statement in

part, it “onlybecause came hours” after Needham was treated for
a non-sexual byassault the defendant. The statement’s temporal
proximity to this immaterial,assault is however. It is the state-
ment’s temporal proximity to the alleged sexual assaults that is
crucial. See v. 669,State McLaughlin, 674, 809,135 N.H. 610 A.2d

(1992)812 (“Spontaneity and temporal proximity to the event are
supportivefactors of findinga reliability.”).of Needham’s video-

taped statement came weeks after the alleged sexual assaults.
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onstatement wasthat because theruledthe courtFinally,
testify,to usual“[t]heavailablewasand Needhamvideotape

testimony largelyarehearsaywithpresentconcernsreliability
isuntrustworthy videotaped statementAndisagree.obviated.” We

byrecordeduntrustworthy statementthan anadmissibleno more
1989).(Utah432,P.2d 436Lenaburg,v. 781other See Statemeans.

the need for hernot obviateavailability at trial also doesNeedham’s
inter­antrustworthy. “expansiveSuchto bevideotaped statement

entirety803(24)] ofto swallow thethreatens]of []pretation [Rule
Tome, at 1452.61 F.3dhearsay rule.”the

lie, her recanta­motive tostrongthat Needham’sWe hold
theassaults andalleged sexualbetween thetions, timegapthe of

videotapedthedeprivedof an oathabsenceand thestatement
it wasAccordingly,trustworthiness.ofany guaranteeofstatement
whichuponthe foundationisTrustworthinesshearsay.inadmissible

untrustworthy, we needis803(24) the statementBecauserests.Rule
803(24)’s requisites.otherto Rulegive considerationnot

and remanded.Reversed

concurred;NADEAU, JJ.,andBROCK, C.J., and BRODERICK
490:3, con-under RSAJ., retired, assignedHORTON, specially

curred.
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