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testified, however, theythat didformer bothneighborsTheirearlier.
twenty-minutetheir visitgirlfriend duringnot see the defendant’s

time in theirdespite they spentthe fact thatwith the defendant
his moose racklookingthe defendant and atdriveway talking with

in car.the
oldthat she went to visit hergirlfrienddefendant’s testifiedThe

wasneighborsformer because shetrailer rather than visit her
her formerto She also stated that she visitedallergic pets.their

items behind when she and theresidence because she had left
thought mightmoved out and she some of the itemsdefendant had

be there.

reasonablyhavetestimony, juryBased on this the could
independentlythat observations corrobo­neighbors’concluded the

the car andrated the defendant’s admission that he had driven
basis,to On thisgirlfriend’s testimony contrary.undermined the the

substantial toindependentwe conclude that there was evidence
of confession whichestablish the trustworthiness the defendant’s

majority minoritywould either the or test.satisfy
Issues raised in the defendant’s notice of but not addressedappeal

Dorval, 455, 458,144 743in his brief are waived. See State v. N.H.
(1999).836,A.2d 839

Affirmed.

JOHNSON, J., sat for oral but retired to the finalargument prior
THAYER, J.,vote; for oral toargument resigned priorsat but the

BRODERICK, J., retired,vote; J., concurred; HORTON, spe-final
490:3,cially underassigned RSA concurred.
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(PUC) aapprovingPublic Utilities CommissionHampshireNew
Public Service Com-the State andbetweenagreementsettlement

(PSNH). We affirm.Hampshireof Newpany
repeatwe do nothistory, whichlong, complexcase has aThis

RestructuringElec.re Statewide Util.See In N.H.P.U.C.here.
(1998);233, Petition Public Serv. Co.Plan, A.2d 483143 N.H. 722 of

dismissed,(1988),265, 488appeal539 A.2d 263130 N.H.N.H.of
586,Richards, 148,(1989); N.H. 590 A.2d134Appeal1035U.S. of

(1991). onlyto thedenied, We recite facts relevantcert. 502 U.S. 899
current appeal.

historicallyPSNH, utility, providedhaslargest publicthe State’s
transmission, services to Newand distributiongeneration,electric

234,N.H.P.U.C., at 722In re 143 N.H.residents. SeeHampshire
utility,“vertically integrated”it has been aA.2d at 484. As such

package.of a “bundled”partall of these services asproviding
1989, it into a1988, and in enteredbankruptcy,In PSNH filed for
for annual rateprovidedthe State that fixedagreementrate with

to include certainyears permittedincreases for seven and PSNH
periodin its rates after the fixed rateintangible deferred assets

234-35,id. at 722 A.2d at 484-85.ended. See
(the1996, chapterIn enacted RSA 374-F restruc-legislaturethe

statute). 2000).374-F:l, I Theturing (Supp. restructuringSee RSA
“in whichdesign restructuring planstatute directed the PUC to a
from thegenerationelectric services and rates would be extracted

scheme, unbundled, subjectedtraditional and to marketregulatory
N.H.P.U.C., 236,competition.” In re 143 N.H. at 722 A.2d at 485. The

of to thatgoal restructuring competitivewas “create markets
for all than would haveproduce priceslower customers been[would]

374-F:3,under XIpaid regulatory system.”the RSA[then-]current
2000).(Supp.

issued a final Plan in 1997. SeeRestructuringThe PUC Statewide
N.H.P.U.C., 236,In re 143 N.H. at 722 A.2d at 486. PSNH and its

court,in itchallenged plan assertingaffiliates the federal that
statutory provisions.violated numerous federal and constitutional

(D.N.H.Patch, 222Supp.See Public Service Co. N.H. v. 962 F.of
1997); Patch,Public Service Co. New v. 173 F.R.D. 17Hampshireof
(D.N.H. 1997); Patch,New HampshirePublic Service Co. v. 136of

(1st 1998); v.HampshireF.3d 197 Cir. Public Service Co. Newof
(1st 1998).Patch, 167 appealF.3d 15 Cir. This concerns the

agreement settling these lawsuits.
19, 2000,April thirty-threeOn after of the PUCdays hearings,

initially the theapproved agreement, uponsettlement conditioned
parties’ acceptance of certain modifications. Numerous toparties
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including petitioners,proceeding, filed motions for clarifi-the.the
rehearing.cation and/or

legislature 2000,12, 2000, the enacted LawsEffective June
provides Aprilchapter modifications,249, that,which with some the
publicin and authorizes the PUC to19th order is the interest which

agreement.approve implementinga the modified Seefinance order
2000).2000);(Supp. (Supp.369-B:3,369-B:l, VII, IX IRSARSA

settling partiesthe to file a revisedThe PUC then directed
incorporating legislatively requiredagreement, thesettlement

partieschanges. that had moved forThe PUC also directed
regardingrehearing ofto file statements the effectclarification or

agreement legislation on mo-settlement or the theirthe revised
agreement 23,settlement on Junetions. PSNH filed the revised

approving2000. issued an order the revised settlementThe PUC
rehearingagreement denying petitioners’ requeststhe for onand

September appeal8, 2000. This followed.
matter, that theAs á threshold we address PSNH’s assertion

petitioners may appeal September 8th order becausenot the PUC’s
they responded to the 12th directive norneither PUC’s June

they appeal.requested rehearing upon groundsall nowassert onthe
disagree.We

appeal PUC,. of must first file a“To a decision or order the one
fully every ground uponrehearing statingmotion for with the PUC

complained of isthat the decision or orderwhich it is claimed
Appeal Richards, 154,N.H. at 590134unlawfulor unreasonable.” of

(1997).omitted); Upon(quotationat see RSA 541:4 denialA.2d 590
by petitionrehearing, party may appealthenof the motion thefor

(1997).541:6to this court. See RSA
statutorypetitioners generally complied with thisThe have

petitionersresponse April order,19th thescheme. In to the PUC’s
timely rehearing. these motions in itsmoved for The PUC denied

timelypetitioners appealedSeptember order, then toand the8th
separately petitionersthe havethis court. We address whether

appellate argumentspreserved thatin the discussionall of their
follows.

bypetitionersappeal, contend that the PUC erredOn the
unlawfully permitsagreementapproving it PSNH tothe because

ratepayers.“stranded costs” fromrecover
party seeking an of the PUC“A to set aside or vacate order

contrarydemonstrating or,is to lawof that the orderhas the burden
unjustby preponderance evidence, orthat the order isa of theclear

findings by presumedaddition,In of fact the PUC areunreasonable.
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Ratepayers Rights,CampaignAppealand reasonable.”lawful of for
(1998) omitted);629, 630, 675, see(quotation706 A.2d 677142 N.H.

(1997). ordersreviewing agency... we are541:13 “WhenRSA
interests . . . ourcompeting economicwhich seek to balance

balance of interestssupplant [PUC]’sis not to theresponsibility
LawConservationnearly liking.” Appealto ourwith one more of

(1986)652,606, 616,Foundation, (quotation,507 A.2d 659127 N.H.
omitted). policythe PUC’s choicesgivebrackets Weellipses, and

deference. See id.considerable
asdefines “stranded costs”agreementThe settlement

liabilities,[cjosts, that PSNH would rea-and investments
struc-existing regulatoryif thesonably expect to recover

of electricprovisionfor the bundledture with retail rates
continued, notlikelybut which would be recoveredservice

industry thatrestructuringa result of of the electricas
specificunless aelectricity suppliersallows retail choice of

isrecovery provided.mechanism for such cost

2000).374-F:2, Thus, what makes these(Supp.See also RSA IV
generationof services. Seederegulationcosts “stranded” is the

667,F.E.R.C.,Policy Study GroupAccess v. 225 F.3dTransmission
(D.C. 2000).699, likelywouldderegulation,708 Cir. Absent PSNH

costs its rates. See id. at 707.throughrecover these
thatagreement permitsThe PSNH to recover stranded costs

(1) (2)assets; expenses“the of ongoingconsist of: securitized net
costs)requirements (including decommissioningrevenue forand/or

that has not been sold or otherwise divestedany generating [asset]
(3)Competition Day”;as of and non-securitized stranded costs.

Competition Day uponis the date which all PSNH retail customers
to a competitive energy supplier.will be able choose

PSNH to write off million ofagreement requires nearlyThe $400
In way, agreement requiresits stranded costs. this the PSNH’s

a of its alsoportion agreementinvestors to bear stranded costs. The
PSNH to some of its stranded costs from customerspermits recover

a cost asby permitting charge recovery chargeit to them stranded
agreement providesof its unbundled service. The thatpart delivery

will 3.40average recovery chargethe level of the stranded cost be
Daycents kilowatt-hour from until the earlier ofper Competition

uponeither the date which the non-securitized stranded costs are
(October 31, 2007,or End orfully Recoveryamortized the Date

occur).earlier, if certain events
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I. ClaimsConstitutional

recovery chargestranded cost isassert that theThe petitioners
I, 12.pt.N.H. Const. art.“taking.” Seean unconstitutional

context, cannot beHowever, in thisargument,a constitutional
unjustis either orclaim is that the entire ratesustained unless the

if it isconstitutionally permissibleisutilityA rateunreasonable.
N.H., 130 N.H.Petition Public Serv. Co.“just and reasonable.” of of

that,is after274, just“A and reasonable rate one539 A.2d at 268.at
interests, falls within thecompetingof theconsideration relevant

of orutility propertyconfiscationzone of reasonableness between
Id.ratepayer exploitation.”interests andinvestment

unjustrate is andnot contend that the entireThe dopetitioners
rate,Rather, one of the thethey upon aspectfocusunreasonable.

ispiecemeal approachSuch arecovery charge.coststranded
onlyis concerned with the endconstitutionimpermissible. “[T]he

i.e., . .order; justit and reasonable. . [T]heof a rate thatresult be
by regulatorytheratemaking methodology employedparticular

275,is, irrelevant.” Id. atpart, constitutionallyfor the mostagency
Barasch,v. 488268; Lightsee Co. U.S.Duquesne539 A.2d at also

(1989).299, 313

thatargueneither nor demonstratepetitioners]“Since [the
unreasonable,unjust or we holdthe rate ... isthe total effect of

thatprooftheir burden of to showtheythat have failed to sustain
. . . was unlawful orapprovingdecision the ratethe PUC’s

165,Richards, A.2d at134 N.H. at 590Appealunreasonable.” of
fact, of the rate is wellIn it that the overall effectappears596.

agree­rates under theAveragezone of reasonableness.within the
thanpercentfifteen lowerapproximatelyto beprojectedment are

are now.they
stranded costincludingnext that thepetitioners argueThe

“used andbecause it violates theis unconstitutionalrecovery charge
principleThe “used and useful”ratemaking.ofprincipleuseful”

in genera-is and useful thethat that “usedrequires only property
160,Id. at 590utility’sin a rate base.electricity”tion of be included

omitted). constitutionallyprincipleThis is not(quotationat 593A.2d
279,N.H., 130 N.H. at 539Public Co.mandated. Petition Serv. ofof

costThus, that the strandedagreeeven were we toA.2d at 271.
longerthat is no “usedpropertyis associated withrecovery charge

inuseful,” propertyto include this PSNH’sand the PUC’s decision
is not unconstitutional.rate base

asserts thatargument,useful” GSTAs of its “used andpart
forrecovery charge paymentcost constitutesbecause the stranded
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assets,past generationinvestment in it is unconstitutional. We
costs;disagree. “To some aildegree, utility pastrates reflect

(fortypically expendutilities today example, constructingfunds
facilities),generation fully toexpecting recover these costs through

fact,future Inrates. current rates often include past costs that
utilities indeferred order to avoid rate increases.” Transmission

StudyAccess 225Policy Group, F.3d at 708.

arguesCRR also that the rates in agreementset the are
because,impermissible of Competition Day,as PSNH longerwill no

have a onmonopoly generation service and the PUC has no
injurisdiction to set rates the absence of a monopoly. The PUC’s

regulatory not, however,authority is limited to monopolies. See
Connections, 510, 514, 861,Appeal Atlantic 135 N.H. 608 A.2dof

(1992).864-65
As ofpart argument,this CRR contends that the approvalPUC’s

of the settlement agreement theviolates constitutional toright free
and II,fair competition. CRR, however,See N.H. Const. art.pt. 83.
did not make this inargument Thus,its motion for rehearing. it is
not preserved for our onreview Seeappeal. Appeal Atlanticof
Connections, 515,135 N.H. at 608 A.2d at 865.

GST argues that including “deferrals created by below-cost
ofpricing transition service” in the stranded cost recovery charge

also violates the rightconstitutional to free and fair competition.
GST also did not include this claim in its for rehearingmotions and
has preservednot it for our review on Seeappeal. id. The
petitioners’ remaining constitutional lackclaims merit and warrant
no further discussion. v.Vogel 321, 322,See 137 N.H.Vogel, 627 A.2d

(1993).595, 596

II. Statutory Claims

A. RSA Chapter 374

arguesGST that the PUC’s order RSA chapterviolates 374-F. We
disagree.

Without specific record,reference to the GST asserts that as a
result of the stranded recoverycost charge, Hampshire“New rates
will stay high above England][New regional rates.” arguesGST
that 374-F-.3, XI,this violates RSA which requires rates the“[t]o
greatest practicable,extent . .. approach competitive regional[to]

that,electrical rates.” To the contrary, the record suggests after
deregulation, average rates will theybe lower than would have been
absent deregulation, and will not only approach average regional
rates, maybut fall below them.
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XII(d)374-F.-3,RSAthe violatesagreementthatarguesGST next
to2000), “reconciledthat stranded costs berequireswhich(Supp.

time,”to itfrom time becauseconditionselectricityactual market
a of time.recovery periodforchargecostaveragefixes the stranded

however, forbrief, providesin the agreement,As the State notes its
with RSA 374-of costs consistentreconciliation strandedperiodic

F:3, XII(d).
charge isrecoverycostasserts that the strandedGST next
strandedpaycustomers will“discriminatory” because residential

higher thanpercentthat are seventeenrecovery chargescost
that violates RSApay. contends thisindustrial customers will GST

to be374-F:3, XII(d), recoverycostrequireswhich stranded
“fair to“nondiscriminatory” that ischargeaaccomplished through

that it violates RSAclasses.” GST also contendsall customer
374-F:3, 2000), ofrestructuringthat the(Supp. requiresVI which

a that“in mannerutility industry implementedthe electric be
not benefit one customerequitablyall consumers and doesbenefits

not beof another” and that should“[c]ostsclass to the detriment
unfairly customers.”amongshifted

topercentageother than this differenceto no factpointsGST
isrecovery chargethat the stranded costits conclusionsupport

AccessTransmission“discriminatory.” This is insufficient. See
a rate225 F.3d at 708. “The mere fact ofStudy Group,Policy

Id.unlawful discrimination.”enough to constitutedisparity is not
omitted). Moreover, haslegislaturetheand brackets(quotation

in the interest and consistentpublicthat this isfound difference
2000).369-B:1, As the374-F:3, (Supp.Xwith RSA VI. See RSA

legislature explained:

in the strandedamongdifferences rate classesWhen [the
inwith the differencesrecovery charge]cost are combined

classes,rate and withcharge amongdeliverythe service
amongin market oflikely price energythe thedifferences

classes,, likelyis to betotal rate reductionrate the overall
classes, whichfor all ratevery to an equal percentageclose

principleall ofthe benefits to customersis withconsistent
374-F:3,RSA VI.

conflicts with RSA369-B:1, X. that the differenceRSA To the extent
N.H.P.U.C.,374-F, 369-B:1, In re 143X controls. SeeRSAchapter

240-41, 722 A.2d at 488.N.H. at
costthat the strandedfindingthat the PUG’sarguesGST

XII(d)374-F:3, unsupportedRSA iscomplies withrecovery charge
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PUC, however,by lengththe record. The set forth at the record
that supportsevidence its conclusion.

GST’s contention that the PUC to arequiredwas undertake
analysis”“full-blown cost to calculate the stranded cost recovery

is also Nocharge unavailing. analysissuch cost was Seerequired.
2000)374-F:4,RSA V to(Supp. (permitting PUC set stranded cost

recovery incharges adjudicated proceeding).context of settlement

B. ChapterRSA 378

CRR agreementasserts that the settlement violates RSA
378:18-a, 2000).I (Supp. disagree.We

378:18-a, I, precludesRSA electric utilities from fromrecovering
non-specialtheir contract customers the difference between the rate

afforded special rate,contract regularcustomers and the tariffed
unless the recoveryPUC determines that this “in publicis the
interest and equitable to other ratepayers.”

arguesCRR that non-special contract customers payingare
higher stranded cost recovery charges theythan would pay were it
not for PSNH’s special pointscontracts. CRR to no evidence to

thissupport anyassertion. Nor does it topoint evidence that the
recoverystranded cost charges paid by non-special contract cus­

tomers somehow make forup the shortfall by specialcaused the
contract rates. To the thatextent CRR claims that rates bythe set

agreement shortfall,the upmake for this revenue its claim is
premature. See Appeal Campaign Ratepayers Rights, 142of for

632, order,N.H. at at706 A.2d 678. In its adjustthe PUC torefused
the “Company’s revenue forrequirements alleged shortfalls in
receipts Specialassociated with Contract duringcustomers the

deliveryinitial period,” statingservice that it will examine this
inissue the rate case PSNH must file ofafter the end the initial

369-B:l,period. RSA XV.Cf.

Affirmed.
BROCK, C.J., DALIANIS, JJ.,and NADEAU and concurred.


