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See,claim.judgment on thissummarytowere entitleddefendants
238, A.2d at 196.130 N.H. at 536Omiya,e.g.,

erredthat the trial court becausearguesfurtherplaintiffThe
topursuantin RSAjoinder partiesof all interestrequireit tofailed

below, notwe willto raise this issue andThe failedplaintiff514:10.
Boston, N.H.140Quirk v. Town Newit Seeappeal.address on of

Porter,(1995); 1441328, see also State v.128, 1331124, 663 A.2d
(1999) (rules1271, regarding127596, 100-01, A.2d738N.H.

pro litigants).not relaxed for seof on appealissuespreservation
findandremaining argumentsthe plaintiff’sconsideredWe have

merit, no further discussion. Seewarrantingbe withoutthem to
(1993).595,321, 322, 596627 A.2dVogel, 137 N.H.v.Vogel

Affirmed.

to the finalJ., priorbut retiredJOHNSON, oral argumentsat for
to thevote; THAYER, J., resigned priorbutargumentsat for oral

HORTON, retired,concurred; J.,BRODERICK, J., spe-vote;final
490:3,RSA concurred.cially assigned under
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Mirhashem, defender, Concord, byBehzad assistant appellate of
orally,brief and for the defendant.

BROCK, defendant, Kivlin,NancyC.J. The appeals her conviction
narcotic, (1995) (amended 1998),of ofpossession a see RSA 318-B:26

J.).following (Perkins,injury Superiora trial Court appeal,On she
asserts that the court when iterred refused to either order the

to grant immunity allegedState to a witness she would provide
exculpatory evidence or dismiss the indictment. We affirm.

following presentedevidence was toThe the trial court. On June
15, 1997, Department respondedthe Laconia Police a complaintto
that the defendant her fiance to aand refused leave restaurant. Both
appeared to have consumed alcohol. policeThe therefore advised
them refrain driving. by,to from theyBecause lived close the couple

tobegan officers, Leavitt,walk ofhome. One the Officer then heard
arguingthem and decided to remain in the area. As the couple

cruiser,walked hispast they no longer arguing, theywere but were
slightly swaying.

later,A few minutes Officer aLeavitt heard woman scream as if
she Hehelp.needed headed in the thedirection of scream to find

defendant,that it came from the who was at fiancé. Theyelling her
defendant reported that her flaneé had hit her. Both the defendant
and her fiancé were taken into protective custody. wereThey

intransported separate cruisers to the house of corrections.
there, defendant,Once an searched the personalofficer and her

property was inventoried. In her pants pocket the officer discovered
packagea small containing a white-powdery suspectedsubstance he

to be cocaine and money.some The defendant denied that the white
substance Laboratorywas hers. tests confirmed that the substance
was cocaine. The defendant was then indicted for possession of
cocaine. See RSA 318-B:26.

trial,At to rebut the charge that she knowingly possessed the
cocaine, the defendant sought presentto defense thatthe her fiancé
inadvertently placed justthe cocaine in her pocket before couplethe

protective counsel,was taken into custody. According to defense the
defendant’s flaneé had sister,confiscated the cocaine from his Dotty,

evening statements,the before. openingPrior to defense counsel
made the following proffer regarding what had occurred at the home
of the defendant and day theyher fiancé the before were taken into
custody:

defendant’s[The noticed goingfiancé] in out[his sister] and
of the bathroom and [the defendant’s went into thefiancé]

tobathroom talk with his sister ... at which time he found
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thatdid is he told her that washer What heusing cocaine.
•cocaine, it hisforbidden, putand intotheconfiscated

He, eveningit thetold since wasthereupon, herpocket.
. ..morning.leave the nextthat she needed to

clothes;hisputs ondefendant’sday, fiancé]Next [the
work; takingthen comes back afterto[the defendant]takes

. . back on hiswork; putsand .to takes a showerher
of-histhat he took outbelongingsand takes theclothes

pocket.back into hisprevious nightthepants

in the fíancé’smaythe cocaine have beenproffer,to theAccording
later thatto the restauranthe and the defendant wentpocket when

betweenThus, to the altercationpolice respondedwhen thenight.
fiancé,the defendant and her

beingwasthat because hefigureddefendant’s fiancé][the
ofbeing theloud, is that he was loudertestimonyand his
is ’hetwo, So what he didto be arrested.goinghe was

of whichmonéyout his wadpulledhis pocket,reached into
— is,what the State’s evidencecontained theinadvertently

pocketit intoup baggie, put [the defendant’s]is a folded
“Here, in the house and bailsaid, come. Gotheyhereand

them,to both of tookAt the camepoint, policeout.” thatme
justAway they went. She didn’tcustody.intothem both

cocaine.know she had the

proveto thatdefendant’s fiancésought to call theDefense counsel
Counsel waspants pocket.cocaine in herinadvertently theplacedhe

fiancé, hearinga Richards wasandfor the defendant’sappointed
Richards, 129See State v.jury’s presence.of theconducted outside

(1987) (failure of669, investigate validityto sole531 A.2d 338N.H.
claim of violatedprivilegeFifth- Amendmentdefense witness’s

Constitution).to fair trial under Staterightdefendant’s
testify,toif the fiancé wereThe that defendant’sState asserted

possessingfor knowinglyto indict himState would be ablethe
wouldthe court that sheapprisedThe fiancé’s counselcocaine.
mightthat hetestify groundon theher client not toadvise

counsel, I, Article 15 ofon Partrelyingincriminate himself. Defense
toAmendmentsthe Fifth and FourteenthConstitution andthe State

Constitution, tothe court to order the Staterequestedthe Federal
alternative,or, dismiss thein theimmunityfiancégrant the

indictment.
say that he knewpreparednot tothat the fiancé wasfindingAfter

thetrial court deniedin defendant’s thedrugs pocket,the theputhe
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testimonydefendant’s and that therequest, profferedruled did not
the being “directlyrise to level of State v.exculpatory.” See

Monsalve, 268, (1990).270, 1384,N.H. 574133 A.2d 1385 The flaneé
testifynot and defendant guilty. arguesdid the was found She on
that she was dueappeal processdenied because the trial court

refused either to order the State to togrant immunity her flaneé or
to dismiss the indictment.

analyze“We the defendant’s due claim under our Stateprocess
Constitution, and reference federal case law to aid in ouronly
analysis. Because the Federal Constitution theprovides defendant

greater protection,no we inengage separatedecline to a federal
Winn, 812, 537, (1997)v.analysis.” 814,State 141 N.H. 694 A.2d 539

omitted).(citations

516:34, State,toPursuant RSA the with authorization from
the attorney general county mayor aattorney, grant witness use

andimmunity request the trial court to testify.order the witness to
(1997).See RSA 516:34 “It is well-settled that a nodefendant has

rightconstitutional immunity uponto have conferred a defense
witness who exercises privilege against[his] self-incrimination.”

MacManus, (1987).256, 259, 203,v. 130State N.H. 536 A.2d 204
“However, situations could arise denyin which to immunization

prosecutionfrom deprivewould a of processdefendant due on the
facts of omitted);case.” (quotation Monsalve,[her] Id. see also 133

269-70,atN.H. 574 A.2d at 1385. “No violation willsuch be
however,recognized, without a showing by the defendant that the

testimony sought would be directly exculpatory or would apresent
highly material variance from the tenor of the State’s evidence.”
Monsalve, 270,133 N.H. 574 atat A.2d 1385. “If the defendant
demonstrates that . . . her case withinfalls these narrow circum­
stances, whether,we then decide on the facts of the defendant’s
case, the executive branch’s refusal to aimmunize defense witness

Winn,denied the 815,defendant a fair trial.” 141 N.H. at 694 A.2d
at 539.

At the Richards hearing, the defendant aproffered number of
questions to be posed to her flaneé. These included hewhether had

sister,confiscated drugs from his what he did with the drugs the
night before he and the defendant were custody,taken into whether
he removed the contents of his pants pocket nightthe before and
then pocketreturned the contents to his pants the following day, and
whether he transferred the contents of his pocket to the defendant’s
pocket thoughtwhen he he was to begoing arrested.

Following defense counsel’s profferedrecitation of the questions,
defense counsel and the court inengaged followingthe exchange:
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[Cjorrect wrong, myI’m understand-me ifTHE COURT:
saytopreparedflaneé notis]defendant’sing [theis that

pocketofwas taken out hishe knows that [the cocaine]that
. hethe two times . . thatpocketthen back into hisputand

sayand not tochanged pants, preparedor he’sundressed
hepocketin the defendant’smoneyhe theputthat when

Is that correct?pocket.he in herdrugsthat theputknows

[Y]es, no evi-there is otherCOUNSEL]:[DEFENSE
at the house otherdrugsotheranydence that there are

by defendant’s[thewhich were confiscatedthan those
[hishis withduring sister].encounterfiancé]

your that hebyclear statement clientTHE NoCOURT:
pocket?thedrugsthe in defendant’sputknows he

Correct.COUNSEL]:[DEFENSE

TheThe is denied. CourtOkay. requestTHE COURT:
ofrequirement beingrise to thethat it does [not]finds

incasesSupremeunder the Courtdirectly exculpatory
McManus,Monsalve, and v. 130v. 133 N.H. 268 StateState

Okay.N.H. 256.

testimonyher fiancé’s was substantivearguesThe defendant
record,cocaine. Theknowingly possessnot theevidence that she did

short ofproffered testimony fallshowever, that the fiancé’sshows
a materialpresent highlyand does notbeing directly exculpatory

from the tenor of the State’s evidence.variance

proof proposedoffer of andto defense counsel’sAccording
he confiscated thewould have testified thatthe fiancéquestions,

thatmoney,it in his with hisput pockethis andfrom sistercocaine
followingand refilled them thenightthatpocketshe hisemptied

money pocketto the defendant’shisand that he transferredday,
Accordingto to defensegoinghe was be arrested.thoughtwhen he

however, he certaincounsel, testifynot that wasthe fiancé would
that he knewpocketin the defendant’s orthe cocaineputthat he

he theat the time transferredin his pocketthat the cocaine was
testimony thatproposedis to infer from theitmoney. possibleWhile

cocaine,in of the thepossessionknow she wasdefendant did notthe
that thepossibilitythetestimony precludedoes notproposed

andfrom her house or from the defendantdrugsthedefendant took
testifythe fiancé would notin herself. Becausepocketthem herput
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pocket,that he knew he had the cocaine in or that he placedhis the
indrugs testimonythe defendant’s his notpocket, directlyis

Therefore,exculpatory. we thatconclude the trial court did not err
in denying the defendant’s motion to her oreither immunize fiance

Monsalve, 270,dismiss the indictment. See 133 at 574 atN.H. A.2d
1385.

Affirmed.
J.,JOHNSON, argumentsat for oral topriorbut retired the final

vote; BRODERICK, J., concurred; HORTON, J., retired, specially
490:3,underassigned RSA concurred.

Strafford
No. 98-385

HampshireThe State of New

v.

Paul Tucker

January 24, 2001

(MichaelPhilip T. McLaughlin, attorney general A. Delaney,
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HORTON, J., retired, specially assigned under RSA 490:8. The
defendant, Tucker,Paul was of bribery,convicted see RSA 640:2
(1996), J.)(Mohl,after the Superior Court denied the defendant’s


